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2 
Order Further Consolidating Cases, 
Amended Consolidated Complaint and Notice of Hearing 


Wuerzas Case No, 5-CE-8, in which charges were filed by 
Dixie Mining Company of Kentucky, Inc, (herein called 
Dixie Mining Company) against International Union, 
United Mine Workers of America, (herein called Respond- 
ent International) and Bituminous Coal Operators Associa- 
tion (herein called Respondent Association), and Cases 
Nos. 5-CE-9-1 thru 2 and 5-CC-282-1 thru 2 (formerly Cases 
Nos. 9-CE-12-1 thru 2 and 9-CC-342-1 thru 2 respectively), 
in which charges were filed by Dan S. Davison against 
United Mine Workers of America and its District 17 (here- 
in called Respondent International and Respondent District 
17), have heretofore, on January 15, 1965, been consolidated 
for hearing; and 


Wnuereas charges have been filed by Ames Coal Company 
and Buchanan County Coal Corporation in Case No. 5-CC- 
294 (formerly Cases Nos. 9-CC-347-1 thru 7) against United 
Mine Workers of America (herein called Respondent In- 
ternational), United Mine Workers of America, District 
#17 (herein called Respondent District 17), United Mine 
Workers of America, District #28 (herein called Respond- 
ent District 28), Local +6594, United Mine Workers of 
America (herein called Respondent Local 6594), Local 
#6937, United Mine Workers of America (herein called 
Respondent Local 6937), R. R. Humphrey and Carson 
Hibbitts alleging that Respondent International, Respond- 
ent District 17, Respondent District 28, Respondent Local 
6594, Respondent Local 6937, R. R. Humphrey and Carson 
Hibbits have been engaging in and are engaging in unfair 
labor practices affecting commerce as set forth and defined 
in the National Labor Relations Act, as amended, 29 U.S.C. 
Sec. 151, et seg. (herein called the Act) ; and 


Wueress the undersigned has duly considered the 
matter and deemed it necessary in order to effectuate the 
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purposes of the Act, and to avoid unnecessary cost and 
delay, 


Tr Is Heresy Orverep, pursuant to Section 102.33(b) 
of the National Labor Relations Board’s Rules and Regula- 
tions, Series 8, as amended, that Case No. 5-CC-294 (for- 
merly Cases Nos. 9-CC-347-1 thru 7) be, and it hereby is, 
consolidated with the previously consolidated Case No. 
5-CE-8, Cases Nos. 5-CE-9-1 thru 2 (formerly Cases Nos. 
9-CE-12-1 thru 2), and Cases Nos. 5-CC-282-1 thru 2 (for- 
merly Cases Nos. 9-CC-342-1 thru 2). 


Said cases having been consolidated for hearing, the 
General Counsel of the National Labor Relations Board 
(herein called the Board), on behalf of the Board, by the 
undersigned Regional Director, pursuant to Section 10(b) 
of the Act and Section 102.15 of the Board’s Rules and 
Regulations, Series 8, as amended hereby issues the fol- 
lowing consolidated complaint and notice of hearing and 
alleges as follows: 


I. 


Copies of the charge and amended charge filed in Case No. 
5-CE-8 on April 1, 1964 and December 1, 1964 respectively, 
were served on Respondent International and Respondent 
Association on or about April 2, 1964 and December 1, 1964 
respectively. Copies of the charges filed in Cases Nos. 
5-08-9-1 thru 2 and 5-CC-282-1 thru 2 on April 29, 1964, 
were served on Respondent International and Respondent 
District 17 on or about May 1, 1964. Copies of the charges 
filed in Case No. 5-CC-294 on July 13, 1964, were served on 
‘Respondent International, Respondent District 17, Re- 
spondent District 28, Respondent Local 6594, Respondent 
Local 6937, R. R. Humphrey and Carson Hibbits on or 
about July 15, 1964. 


II. 


Dixie Mining Company is, and at all times material 
herein has been, a corporation duly organized under and 
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existing by virtue of the laws of the State of Kentucky, 
operating its place of business in Pikesville, Kentucky, 
where it is engaged in the business of mining and dealing 
in bituminous coal. 


Ames Coal Company is, and at all times material herein 
has been, a corporation duly organized under and existing 
by virtue of the laws of the State of West Virginia, oper- 
ating its place of business in Glenalum, West Virginia, 
where it is engaged in the business of mining and dealing 
in bituminous coal. 


Buchanan County Coal Corporation is, and at all times 
material herein has been, a corporation duly organized 
under and existing by virtue of the laws of the Common- 
wealth of Virginia, operating its plaee of business in Big 
Rock, Virginia, where it is engaged in the business of 
mining and dealing in bituminous coal. 


Riverton Coal Company is, and at all times material 
herein has been, a corporation, duly organized under and 
existing by virtue of the laws of the State of West Virginia, 
operating its place of business in Crown Hill, West Vir- 
ginia, where it is engaged in the business of mining and 
dealing in bituminous coal. 


Respondent Association is, and at all times material 
herein has been, an unincorporated association comprised 
of employers engaged in the business of mining and dealing 
in bituminous coal in various States of the United States 
which exists, inter alia, for the purpose of engaging in col- 
lective bargaining on behalf of its members, and is and has 
been authorized to represent said members for said 
purpose. 


Ti. 


During a representative twelve months’ period. Dixie 
Mining Company, Ames Coal Company, Buchanan County 
Coal Corporation, Riverton Coal Company and each of 
the members of Respondent Association each sold and 
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shipped products valued in excess of $50,000.00 from their 
places of business in Kentucky, West Virginia, Virginia 
and their respective States directly to places located outside 
of Kentucky, West Virginia, Virginia and their respective 
States. 

IV. 


Dixie Mining Company, Ames Coal Company, Buchanan 
County Coal Corporation, Riverton Coal Company and 
Respondent Association are, and at all times material 
herein, have been, engaged in commerce within the mean- 
ing of Section 2, subsection (6), of the Act. 


V. 


Respondent International Respondent District 17, Re- 
spondent Local 6594, and Respondent Local 6937 are labor 
organizations within the meaning of Section 2, subsection 
(5), of the Act. 

VI. 


At all times material herein R. R. Humphrey has been 


president of Respondent District 17 and Carson Hibbitts 
has been president of Respondent District 28. 


VII. 


Prior to March 23, 1964, Respondent Association, River- 
ton Coal Company, Ames Coal Company, Buchanan County 
Coal Corporation, Respondent International, Respondent 
District 17 and Respondent District 28 were parties to 
written contracts containing, inter alia, the following: 


Nationay Brrumrvovus Coan Wace AGREEMENT oF 1950 


Untrep Minz Workers OF AMERICA 
WELFARE AND RETIREMENT Funp oF 1950 


A. It is hereby stipulated and agreed by the contracting 
parties hereto that there is hereby created a Fund to be 
designated and known as the ‘United Mine Workers of 
America Welfare and Retirement Fund of 1950.’ During 
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the life of this Agreement, there shall be paid into such 
Fund by each operator signatory hereto the sum of thirty 
cents (30¢) per ton of two thousand (2,000) pounds on 
each ton of coal produced for use or for sale. Such Fund 
shall have its place of business in Washington, District of 
Columbia, and it shall be operated by a Board of Trustees, 
one of whom shall be appointed as a representative of the 
Employers, one of whom shall be appointed as a repre- 
sentative of the United Mine Workers of America and one 
of whom shall be a neutral party, selected by the other two. 


In the event of resignation, death, inability or unwillingness 
to serve of the Trustee appointed by the Operators or the 
Trustee appointed by the United Mine Workers of America, 
the Operators shall appoint the suecessor of the Trustee 
originally appointed by them and the United Mine Workers 
of America shall appoint the successor of the Trustee origi- 
nally appointed by it. 


The Operators signatory hereto do hereby appoint Charles 
A. Owen, of New York City, as their representative on said 
Board of Trustees. The United Mine Workers of America 
do hereby appoint John L. Lewis, of Washington, D.C., as 
its representative on said Board of Trustees. It is further 
stipulated and agreed by the joint contracting parties that 
Josephine Roche, of Denver, Colorado is appointed as the 
neutral Trustee. Said three Trustees so named and desig- 
nated shall constitute the Board of Trustees to administer 
the Fund herein created. 


In the event of a deadlock on the designation or agreement 
as to any future neutral Trustee, an impartial umpire shall 
be selected either by agreement of the two Trustees, repre- 
sentatives of the contracting parties hereto, or by petition 
by either of the contracting parties hereto to the United 
States District Court for the District of Columbia for the 
appointment of such an impartial umpire, all as made and 
provided in Section 302 (¢) of the ‘Labor-Management Re- 
lations Act, 1947,’ 
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It is agreed by the contracting parties hereto that the 
Trustees herein provided for shall serve for the duration 
of this contract and as long thereafter as the proper con- 
tinuation and administration of said trust shall require. 


It is agreed that this Fund is an irrevocable trust created 
pursuant to Section 302 (c) of the ‘Labor-Management Re- 
lations Act, 1947,’ and shall endure as long as the purposes 
for its creation shall exist. Said purposes shall be to make 
payments from principal or income or both, of (1) benefits 
to employees of said Operators, their families and de- 
pendents for medical or hospital care, pensions on retire- 
ment or death of employees, compensation for injuries or 
illness resulting from occupational activity or insurance to 
provide any of the foregoing, or life insurance, disability 
and sickness insurance or accident insurance; (2) benefits 
with respect to wage loss not otherwise compensated for 
at all or adequately by tax supported agencies created by 
federal or State law; (3) benefits on account of sickness, 
temporary disability, permanent disability, death or retire- 
ment; (4) benefits for any and all other purposes which 
may be specified, provided for or permitted in Section 302 
(c) of the ‘Labor-Management Relations Act, 1947,’ as 
agreed upon from time to time by the Trustees including 
the making of any or all of the foregoing benefits applicable 
to the individual members of the United Mine Workers of 
America and their families and dependents, and to em- 
ployees of the Operators other than those exempt from this 
Agreement; and (5) benefits for all other related welfare 
purposes as may be determined by the Trustees within the 
scope of the provisions of the aforesaid ‘Labor-Manage- 
ment Relations Act, 1947.’ Subject to the stated purposes of 
this Fund, the Trustees shall have full authority, within 
the terms and provisions of the ‘Labor-Management Rela- 
tions Act, 1947,’ and other applicable law, with respect to 
questions of coverage and eligibility, priorities among 
classes of benefits, amounts of benefits, methods of provid- 
ing or arranging for provisions for benefits, investment of 
trust funds, and all other related matters. 
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The aforesaid Trustees shall designate a portion (which 
may be changed from time to time) of the payments herein 
provided, based upon proper actuarial computations, as a 
separate fund to be administered by the said Trustees here- 
in described and to be used for providing for pensions or 
annuities for the members of the United Mine Workers of 
America or their families or dependents and such other 
persons as may be properly included as beneficiaries there- 
under. 


It is further agreed that the detailed basis upon which 
payments from the Fund will be made shall be resolved in 
writing by the aforesaid Trustees at their initial meeting, 
or at the earliest practicable date that may by them there- 
after be agreed upon. 


Title to all the moneys paid into and or due and owing said 
Fund shall be vested in and remain exclusively in the 
Trustees of the Fund, and it is the intention of the parties 
hereto that said Fund shall constitute an irrevocable trust 
and that no benefits or moneys payable from this Fund 
shall be subject in any manner to anticipation, alienation, 
sale, transfer, assignment, pledge, encumbrance or charge, 
and any attempt so to anticipate, alienate, sell, transfer, 
assign, pledge, encumber or charge the same shall be void. 


The moneys to be paid into said Fund shall not constitute 
or be deemed wages due to the individual mine worker, nor 
shall said moneys in any manner be liable for or subject to 
the debts, contracts, liabilities or torts of the parties en- 
titled to such money, ie., the beneficiaries of said Trust 
under the terms of this Agreement. 


The obligation to make payments to the ‘United Mine 
Workers of America Welfare and Retirement Fund of 
1950’ under this contract shall become effective on March 
6, 1950, and the first actual payments are to be made on 
April 10, 1950, and thereafter continuously on the 10th day 
of each succeeding calendar month covering the production 
of all coal for use or sale during the preceding month. 
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It is stipulated and agreed by the contracting parties 
hereto that the Trustee designated by the United Mine 
Workers of America shall be the Chairman of the Trustees 
of the Fund provided for in this Agreement. 


It shall be the duty of the Operators signatory hereto, 
and each of them, to keep said payments due said Fund, 
as hereinabove described and provided for, current and 
to furnish to the United Mine Workers of America and to 
the Trustees hereinabove designated a monthly statement 
showing the full amount due hereunder for all coal pro- 
duced for use or for sale from each of the several indi- 
vidual mines owned or operated by the said Operators 
signatory hereto. Payments to said Fund shall be made 
by check payable to ‘United Mine Workers of America Wel- 
fare and Retirement Fund of 1950’ and shall be delivered 
or mailed to the office of said Fund located at 907 Fifteenth 
Street, N.W., Washington, D.C., or as otherwise designated 
by the Trustees. 


It is stipulated and agreed by the contracting parties 
hereto that an annual audit of the Fund hereinabove de- 
scribed shall be made by competent authorities to be 
designated by the Trustees of said Fund. A statement of 
the results of such audit shall be made available for in- 
spection of interested persons at the principal office of 
the Trust Fund and at such other places as may be de- 
signated by the Trustees. 


Failure of any Operator signatory hereto to make full 
and prompt payments to the ‘United Mine Workers of 
America Welfare and Retirement Fund of 1950’ in the 
manner and on the dates herein provided shall, at the 
option of the United Mine Workers of America, be deemed 
a violation of this Agreement. This obligation of each Op- 
erator signatory hereto, which is several and not joint, to 
so pay such sums shall be a direct and continuing obligation 
of said Operator during the life of this Agreement and it 
shall be deemed a violation of this Agreement if any mine 
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to which this Agreement is applicable shall be sold, leased, 
sub-leased, assigned, or otherwise disposed of for the pur- 
pose of avoiding the obligation hereunder. 


Action which may be required hereunder by the Opera- 
tors for the appointment of a successor Trustee represent- 
ing them, or which may be required in connection with any 
other matter hereunder, may be taken by those Operators 
who at the time are parties hereto, and authorization, ap- 
proval, or ratification of Operators representing fifty-one 
percent (51%) or more of the coal produced for use or 
sale during the calendar year previous to that in which 
the action is taken shall be sufficient and shall bind all 
Operators. 


B. It is hereby stipulated and agreed by the contracting 
parties with respect to the Fund created by the National 
Bituminous Coal Wage Agreement of 1947: 


(1) The Operators signatory hereto agree to make pay- 
ments into said fund on or before March 15, 1950, on ac- 
count of all coal produced for use or sale up to and inelud- 
ing March 6, 1950, with respect to which payment has not 
heretofore been made, such payments to be on the basis 
heretofore made by said Operators under the National 
Bituminous Coal Wage Agreement of 1947 and the Na- 
tional Bituminous Coal Wage Agreement of 1948, which- 
ever is applicable. 


(2) The Operators signatory hereto hereby renounce 
and forever release any and all claim to or interest in pay- 
ments made into the said 1947 fund. 


(3) The Trustees appointed pursuant to this Agree- 
ment are hereby authorized and directed to accept into 
the new trust fund hereby created and to devote for the 
purposes hereinabove specified and enumerated, any and all 
trust funds remaining unexpended or unobligated in said 
1947 trust fund. 
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(4) The parties hereto agree that the best interest of 
the beneficiaries of said trust fund would be served by 
having all unexpended or unobligated funds therein trans- 
ferred as above provided, and agree that the Trustees 
thereof should transfer such funds to the new trust fund 
created by this Agreement. 


C. It is stipulated, understood and agreed by the con- 
tracting parties hereto that the present practices with 
respect to wage deductions and their use for provision of 
medical, hospital and related services shall continue dur- 
ing the terms of this contract or until such earlier date 
or dates as may be agreed upon by the United Mine Workers 
of America and any Operator signatory hereto. 


D. It is the intent and purpose of the contracting par- 
ties hereto that full cooperation shall by each of them be 
given to each other, the Trustees named under this Sec- 
tion and to all affected Mine Workers to the eventual co- 
ordination and development of policies and working agree- 
ments necessary or advisable for the effective operation 
of this Fund. 

Vill 


On or about March 23, 1964, Respondent Association 
and Respondent International entered into a written con- 
tract containing, inter alia, the following: 

NATIONAL BITUMINOUS COAL WAGE 


AGREEMENT OF 1950 
as AMENDED EFFECTIVE APRIL 2, 1964 


UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND OF 1950 


Amend the first printed paragraph of subsection A of 
this clause by striking out all of the second sentence begin- 
ning with the word ‘During’ and ending after the word 
‘sale’ and inserting in lieu thereof the following: ‘During 
the life of this agreement there shall be paid into such 
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Fund by each Operator signatory hereto the sum of forty 
cents (40c) per ton of two thousand (2,000) pounds on 
each ton of bituminous coal produced by such Operator for 
use or for sale. On all bituminous coal procured or acquired 
by any signatory Operator for use or for sale, (i.e., all bi- 
tuminous coal other than that produced by such signatory 
Operator) there shall, during the life of this Agreement, be 
paid into such Fund by each such Operator signatory hereto 
or by any subsidiary or affiliate of such Operator signa- 
tory hereto the sum of eighty cents (80c) per ton of two 
thousand (2,000) pounds on each ton of such bituminous 
coal so procured or acquired on which the aforesaid sum 
of forty cents (40c) per ton had not been paid into said 
Fund prior to such procurement or acquisition. 


Amend the eleventh printed paragraph of subsection A 
by substituting a semicolon for the period at the end of 
the first sentence and adding the following: ‘together with 
a monthly statement showing the full amount due here- 
under on all bituminous coal procured or acquired from 


any mine, preparation plant or facility other than those 
owned or operated by such signatory Operator, all as here- 
inabove set out and provided.’ 


Amend the second sentence of the thirteenth printed 
paragraph of subsection A by inserting a comma after the 
word ‘mine’ and then adding the following: ‘preparation 
plant or other facility’ and further amend the thirteenth 
paragraph by striking out the words ‘obligation hereunder’ 
at the end of the paragraph and substituting in lieu thereof 
the following: ‘any of the obligations hereunder.’ 


IX. 


On or about April 10, 1964, and thereafter, Respondent 
International and Respondent District 17 engaged in or 
induced or encouraged individuals employed by Riverton 
Coal Company to engage in a strike or a refusal in the 
course of their employment to use, manufacture, process, 
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transport or otherwise handle or work on any goods, arti- 
cles, materials or commodities or to perform services; 
and on or about March 2, 1964, threatened, coerced and 
restrained Riverton Coal Company and other persons en- 
gaged in commerce or in industries affecting commerce. 


X. 


Objects of the acts and conduct of Respondent Interna- 
tional and Respondent District 17 described in par. IX 
above were and are (1) to force or require Riverton Coal 
Company to enter into an agreement which is prohibited 
by Section 8(e) of the Act, and (2) to force or require 
Riverton Coal Company to cease doing business with per- 
sons not signatory to such an agreement. 


XI. 


On or about April 15, 1964, Riverton Coal Company, 
Respondent International and Respondent District 17 en- 
tered into a written contract containing, inter alia, the 
provision set forth verbatim in paragraph VIII above. 


XII. 


By the contract clauses set forth in paragraph VIII 
above, and referred to in paragraph XI above, Respondent 
Association and Riverton Coal Company have agreed to 
cease and refrain from handling, using, selling, transport- 
ing, or otherwise dealing in the products of other em- 
ployers, and have agreed to cease doing business with 
other persons. 


XIII. 


On or about July 13, 1964, and thereafter, Respondent 
International, Respondent District 17, Respondent District 
28, Respondent Local 6594, Respondent Local 6937, R. R. 
Humphrey and Carson Hibbitts engaged in or induced 
or encouraged individuals employed by Ames Coal Com- 
pany and Buchanan County Coal Corporation to engage in 
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a strike or a refusal in the course of their employment to 
use, manufacture, process, transport or otherwise handle 
or work on any goods, articles, materials or commodities 
or to perform services; and on or about May 18, 1964, and 
thereafter, threatened, coerced and restrained Ames Coal 
Company and Buchanan County Coal Corporation to enter 
persons engaged in commerce or in industries affecting 
commerce. 


XIV. 


An object of the acts and conduct of Respondent Inter- 
national, Respondent District 17, Respondent District 28, 
Respondent Local 6594, Respondent Local 6937, R. R. 
Humphrey and Carson Hibbitts described in paragraph 
XIII above was and is to force or require Ames Coal 
Company and Buchnan County Coal Corporation to enter 
into an agreement which is prohibited by Section 8(e) of 
the Act. 


XV. 


By the acts described in paragraphs VIII, VI and VII 
above, and by each of said acts Respondent International, 
Respondent District 17 and Respondent Association did 
engage in and are engaging in unfair labor practices within 
the meaning of Section 8, subsection (e), and Section 2, 
subsections (6) and (7) of the Act. 


XVI. 


By the acts and conduct described in paragraphs IX 
and X above, and by each of said acts, Respondent Inter- 
national and Respondent District 17 did engage in and did 
induce and encourage individuals employed by persons 
in commerce or in an industry affecting commerce to en- 
gage in a strike or a refusal in the course of their em- 
ployment to use, manufacture, process, transport or other- 
wise handle or work on any goods, articles, materials, or 
commodities and to perform services, and did threaten, 
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coerce and restrain persons engaged in commerce or in an 
industry affecting commerce, where objects thereof were 
to force or require an employer to enter into an agreement 
which is prohibited by Section 8(e) of the Act, and to 
force or require persons to cease using, selling, handling, 
transporting or otherwise dealing in the products of any 
other producer, processor or manufacturer and to cease 
doing business with another person and thereby did en- 
gage in unfair labor practices within the meaning of Sec- 
tion 8(b) (4) (i) (ii) (A) and (B) and Section 2, subsec- 
tions (6) and (7 of the Act. 


XVII. 


By the acts and conduct described in paragraphs XIII 
and XIV above, and by each of said acts, Respondent In- 
ternational, Respondent District 17, Respondent District 
28, Respondent Local 6594, Respondent Local 6937, R. R. 
Humphrey and Carson Hibbitts did engage in and did 
induce and encourage individuals employed by persons in 
commerce or in an industry affecting commerce to engage 
in a strike or refusal in the course of their employment to 
use, manufacture, process, transport or otherwise handle 
or work on any goods, articles, materials or commodities 
and to perform services, and did threaten, coerce and 
restrain persons engaged in commerce or in an industry 
affecting commerce, where an object thereof was to force 
or require an employer to enter into an agreement which 
is prohibited by Section 8(e) of the Act, and thereby did 
engage in unfair labor practices within the meaning of 
Section 8(b) (4) (i) (ii) (A) and Section 2, subsections (6) 
and (7) of the Act. 

XVIII. 

The acts and conduct of Respondent International, Re- 
spondent District 17, Respondent District 28, Respondent 
Local 6594, Respondent Local 6937, R. R. Humphrey, Car- 
son Hibbits and Respondent Association set forth in 
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paragraphs VIII, IX, X, XI, XII, XIII and XIV above, 
occurring in connection with the operations of Dixie Min- 
ing Company, Ames Coal Companyy, Buchanan County 
Coal Corporation, Riverton Coal Company and the mem- 
bers of Respondent Association described in paragraphs 
II, III and IV above, have a close, intimate and substantial 
relation to trade, traffic and commerce among the several 
states of the United States and tend to lead to labor dis- 
putes burdening and obstructing commerce and the free 
flow of commerce. 


XIX. 


The acts and conduct of Respondent International, Re- 
spondent District 17, Respondent District 28, Respondent 
Local 6594, Respondent Local 6937, R. R. Humphrey, Car- 
son Hibbitts and Respondent Association described above 
constitute unfair labor practices affecting commerce within 
the meaning of Section 8, subsection (e), Section 8(b), sub- 
sections (4) (i) (ii) (A) and (B), and Section 2, subsec- 
tions (6) and (7) of the Act. 


PLEASE TAKE NOTICE that on the Sth day of March, 
1965, at 10:00 a.m. EST, in Conference Room (, Depart- 
ment Auditorium, Constitution Avenue between 12th and 
14th Streets, N.W., Washington, D.C., a hearing will be 
conducted before a duly designated Trial Examiner of the 
National Labor Relations Board on the allegations set 
forth in the above complaint, at which time and place you 
will have the right to appear in person, or otherwise, and 
give testimony. 


You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, if you 
have not heretofore filed an answer to the consolidated 
complaint heretofore issued herein on January 15, 1965, 
you shall file with the undersigned Regional Director, act- 
ing in this matter as agent of the National Labor Rela- 
tions Board, an original and four copies of an answer to 
said amended consolidated complaint within 10 days from 
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the service thereof; that if you have heretofore filed an 
answer to the said consolidated complaint, you shall file 
an original and four copies of an answer to the additional 
allegations contained in said amended consolidated com- 
plaint within 10 days from the service thereof; and that 
unless you do so, all of the allegations in the said amended 
consolidated complaint shall be deemed to be admitted to 
be true and may be so found by the Board. 


Dated at Baltimore, Maryland this 24th day of February, 
1965. 


JOHN A. PENELLO 
John A. Penello, Regional Director 
National Labor Relations Board, Region 5 
707 North Calvert Street, Room 652 
Baltimore, Maryland 21202 


Joint and Several Answer of International Union, United Mine 
Workers of America, District 17 and District 28, Local 
Union 6594, Local Union 6937, United Mine Workers of 
America, R. R. Humphreys and Carson Hibbitts 


Now come Respondents International Union, United 
Mine Workers of America (herein called (“UMW”), Dis- 
trict 17, United Mine Workers of America (herein called 
“District 17”), District 28, United Mine Workers of America 
(herein called ‘‘District 28”), Local Union 6594, United 
Mine Workers of America (herein called “L.U. 6594”), 
Local Union 6937, United Mine Workers of America (herein 
called “L. U. 6937”), R. R. Humphrey and Carson Hibbitts 
and for answer to the consolidated complaint issued herein 
jointly and severally aver: 


FIRST DEFENSE 


The consolidated complaint herein fails to state a claim 
against Respondents, or either of them, upon which relief 
can be granted. 
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SECOND DEFENSE 


1. Respondents admit the averments of Paragraph I of 
the consolidated complaint. 


2. Respondents deny the averments of the first four 
unnumbered paragraphs of Paragraph II of the consoli- 
dated complaint. Respondents admit the averment of the 
fifth unnumbered paragraph of Paragraph II of the con- 
solidated complaint. 


3. Respondents deny the allegations contained in Para- 
graph III of the consolidated complaint that Dixie Min- 
ing Company, Ames Coal Company and Buchanan County 
Coal Corporation each sold and shipped products valued 
in excess of $50,000 from their respective places of busi- 
ness in Kentucky, West Virginia and Virginia and their 
respective States directly to places outside Kentucky, West 
Virginia, Virginia and their respective States. Respond- 
ents admit all other allegations of Paragraph III of the 
consolidated complaint. 


4. Respondents deny that Dixie Mining Company, Ames 
Coal Company and Buchanan County Coal Corporation, 
or either of them, are now, and at all times material herein, 
have been engaged in commerce within the meaning of 
Section 2, Subsection 6 of the Act, as alleged in Paragraph 
IV of the consolidated complaint. Respondents admit all 
other allegations of Paragraph IV of the consolidated com- 
plaint. 


5. For the purposes of this case, Respondents admit the 
allegations of Paragraphs V, VI, VII and VIII of the 
consolidated complaint. 


6. Respondents deny all the allegations of Paragraph 
IX and X of the consolidated complaint. 


7. Respondents admit the allegations of Paragraph XI 
of the consolidated complaint. 
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8. Respondents deny the allegations of Paragraphs XII, 
XIII, XIV, XV, XVI, XVII, XVIII and XIX of the con- 
solidated complaint. 


WHEREFORE Respondents, and each of them pray that 
the said consolidated complaint be dismissed as to them, 
and each of them. 


/S/ 
Welly K. Hopkins 


/S/ 


Harrison Combs 


/S/ 

Willard P. Owens 
900 Fifteenth Street, N.W. 
Washington, D.C. 

/S/ 

M. E. Boiarsky 
511 Kanawha Valley Building 
Charleston, West Virginia 


Attorneys for International Union, 
United Mine Workers of America, 
District 17 and District 28, Local 
Union 6594, Local Union 6937, United 
Mine Workers of America, R. R. Hum- 
phreys and Carson Hibbits. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BeErore THE NATIONAL Lazor RELATIONS Boarp 
Fifth Region 


Case No. 5-CE-8 
In the Matter of: 


INTERNATIONAL Union, Unrrep Mine Workers 
or AMERICA 
and 
Brrumrinous Coat Operators ASSOCIATION 
and 
Drxre Mintnc Company or Kentucky, Inc. 
Cases Nos. 5-CE-9-1 thru 2 (formerly Cases Nos. 
9-CE-12-1 thru 2) 
5-CC-282-1 thru 2 (formerly Cases Nos. 
9-CC-342-1 thru 2) 
Unirep Mine Workers or AMERICA AND Its District 17 
and 
Dawn 8S. Davison 
Case No, 5-CC-294 (formerly Cases Nos. 
9-CC-347-1 thru 7) 


Unsirep Mine Workers or America, Its Disrricr 17, 
Its Districr 28, Its Locar 6594, Its 
Locau 6937, R. R. Humpurey anp Carson Hrpsirrs 
and 
Ames Coat Company anp Bucnanan County Coan 
Corporation 


Hearing Room “C”, 
Departmental Auditorium, 
Washington, D. C. 
Monday, April 12, 1965. 


The above-entitled matter came on for hearing, pur- 
suant to notice, at 10:00 o’clock a.m. 


BEFORE: 
A. Bruce Hunr, Esq., Trial Examiner. 
APPEARANCES: 


J. Max Swicert, Esq. and Rossert J. Townsenp, Esq., 

Law Offices of Taft, Stettinius & Hollister, Dixie Terminal 

Building, Cincinnati, Ohio 45202, appearing on behalf 

of Dan 8. Davison and Riverton Coal Company, a 
Charging Party. 


Armisteap W. Griziam, Jr., Law Offices of Landis, Cohen 
and Singman, 1832 Jefferson Place, Northwest, Washing- 
ton, D. C., appearing on behalf of Dixie Mining Com- 
pany, a Charging Party. 


Guy Farmer, Esq. and Joan A. McGutyn, Esq., Law 

Offices of Patterson, Belknap & Farmer, 1120 Connecticut 

Avenue, Northwest, Washington, D. C., appearing on 

behalf of Bituminous Coal Operators Association, Re- 
spondent. 


Harrison Comes, Esq., and Writy Horxrys, Esq., United 
Mine Workers Building, 900 Fifteenth Street, N.W., 
Washington, D.C., and M. E. Borarsxy, 511 Kana Valley 
Building, Charleston, West Virginia, appearing on behalf 
of International Union, United Mine Workers of America, 
District 17, District 28, Locals 6594 and 6937, Respondents. 
13 


* * * * * * *. 


Mr. Blackburn: I would like to propose the following 
stipulation: Amendments to the National Bituminous 
Coal Wage Agreement, which were effective April 2, 1964, 
General Counsel’s Exhibit 2-G for identification, were 
executed on behalf of the Bituminous Coal Operators 
Association, representing approximately forty-three em- 
ployers by Edward G. Fox, its President on March 23, 
1964; on behalf of Southern Coal Producers Association, 
representing approximately twenty employers, by C. W. 


22 


Davis, its President on March 23, 1964; on behalf of 
Illinois Coal Operators Association, representing approx- 
imately seven employers, by H. C. Livingston, its Presi- 
dent, on April 1, 1964; on behalf of Riverton Coal Com- 
pany by Lewis A. Davison, Jr., its President on April 
15, 1964, and on behalf of various other employers asso- 
ciations and employers on various dates between March 
23, 1964 and the present time. 
That is the end of my proposed stipulation, sir. 
Mr. Swigert: I have no knowledge of any of the facts 
in the stipulation excepting the portion of the 
14 stipulation which relates to the execution of an 
agreement of Riverton Coal Company on April 15, 
1964, Although I have no knowledge of the other facts, 
I have no objection to the receipt of the entire stipulation. 
Trial Examiner Hunt: Does any counsel have any 
objection? 
Mr. Combs: I have no objection. 
Mr. Farmer: I have no objection. 


* * * * * 
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Trial Examiner Hunt: Mr. Swigert, is your client pay- 
ing the eighty cents? 

Mr. Swigert: No, we are not. We are impounding in 
escrow or, rather, in a separate bank account, agreed to 
by the union, we are not paying the eighty cents, but we 
are putting the money aside because of the contingent 
liability. We have been forced out of the purchase of 
non-union coal by this. That is the true situation. 

Mr. Combs: I would like, Mr. Trial Examiner, to make 

a couple of remarks so there won’t be any mis- 
23 understanding here. Counsel’s statement that there 
is attached an agreement that there will be no 
enforcement of this clause until it is decided is a factual 
situation. There is no agreement that I know of. It has 
not been enforced, and it is not now. We would expect 
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and hope that that would continue until the Court of 
Appeals or the Board finally decided this. 

Secondly, there is certainly no understanding with 
Mr. Swigert’s client that Mr. Swigert will pay money 
into escrow. We know nothing about that and have 
nothing to do with it. 

Mr. Swigert: I said, Mr. Combs, there is no escrow. 
We put some money aside from some coal that we 
bought, but we are not buying non-union coal now be- 
cause we can’t. 

Mr. Combs: Perhaps I misunderstood you. I thought 
you said there was an agreement with the union. There 
is no such agreement. 


* * ” 
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Trial Examiner Hunt: I am going to change the sub- 
ject slightly, but my question is still related to this 
motion. I am bound by the majority opinion in 148 
NLRB 31. The question that is before me is not whether 
the majority or the dissenting member was correct. I 
am bound by the majority. You gentlemen will be af- 

forded an opportunity to make your record in 
27 order to persuade the Board that the majority 

in the cited case was in error, but there is no 
point in trying to persuade me to that effect for the 
reason I gave. I don’t see from my examination of the 
second complaint anything to be litigated before me but 
the alleged boycott activity. Is there anything else? 

Mr. Gilliam: Yes, Mr. Examiner, there is. 


* * * * * * * 
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Now, specifically, the Board’s findings that “signatory 
operators have regularly purchased coal from mines 
having substandard labor conditions and paying sub- 
standard wages” is in error if the Board re- 
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fers to non-union production when it speaks of 
30 “substandard labor”, It is our position that there 

are different pay levels for different types of 
mines. For example, the large mechanized mines, in most 
cases, pay the union scale which is $26.25 plus 40 cents 
per ton royalty. The small non-mechanized truck mines, 
however, pay a scale which varies from $12.00 to $20.00 
per man per day. These small truck mines which are 
signatory to the union contract pay either nothing at 
all or only a nominal amount to the UMW welfare fund. 
We propose to prove that these operators are “sweet- 
heart” operators, and indeed, the amount paid into the 
welfare fund by the sweetheart operators is in many 
cases either less or comparable to the contribution which 
the non-union operator makes to his employees’ hos- 
pitalization insurance. For these reasons, the non-union 
small truck mines are not paying “substandard wages.” 
Now, this is the point we wish to have an opportunity 
to prove. 

The Board further found in the Supplemental Decision 
that the “UMW has long sought to prevent these abuses,” 
(referring to the purchases of sub-standard coal). It is 
our position that by tacitly condoning the practice of 
sweethearting and in some instances encouraging that 
practice, the union has permitted purchases by its sig- 
natory companies of coal from other signatories who 
pay less than the wages and benefits required by the 
union contract. Hence the union has not sought to pre- 
vent the so-called abuses, and the Board’s findings should 
be amended. 

Now, furthermore, although the Board found that 

31 the eighty cent clause applies a financial penalty 
and “restrains” purchases of coal from non- 
signatory sources, it also stated, however, that “In mak- 
ing this finding, we do not, as urged by Intervenors Dixie 
Mining Company and Riverton Coal Company, that the 
effect of the clauses necessarily will be to cause a com- 
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plete cessation in the purchase of coal from non-signatory 
sources.” 

As the charging party, Dixie submits it should be 
permitted to introduce evidence which will establish 
that the clause will, in fact, cause a complete cessation 
of union-non-union business. Thus, if a coal operator 
cannot stay in business and pay 40 cents per ton royalty, 
a fortiori he cannot pay the 80 cent penalty imposed by 
the union contract, which the union states “equalizes” 
the production costs of non-union coal with union coal. 

Now, we stated that the practice of sweethearting 
demonstrates that small non-mechanized mines cannot 
possibly pay a 40 cent royalty on their production. It 
also demonstrates that, in practice, the union understands 
and honors these economic facts contrary to its formal 
assertions before the Board. 

Furthermore, we allege that the practice of sweetheart- 
ing refutes the UMW’s alleged purpose for the eighty 
cent clause, which is the protection of work of the bar- 
gaining unit, which the UMW also alleges is an industry- 
wide unit. It is our position that it is obvious that the 
eighty cent clause will not protect the work of the 
employees of sweetheart operators. If the clause is en- 
forced, the sweetheart operators will either have to pay 
forty cents per ton or suffer an eighty cent cut in 

price. 
32 If either of these contingencies occur, it is sub- 
mitted that many sweetheart operators will be 
foreed to shut down their businesses and their em- 
ployees will be left jobless. 

Furthermore, the practice of sweethearting raises a 
presumption that the eighty cent clause will not be en- 
forced against the delinquent signatories. Certainly, if 
this is so, the only purpose of the clause is the primary 
purpose of promoting union power either by eliminating 
non-union competition or forcing the unionization of 
non-union employers. The circumstances of sweethearting 
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are highly relevant to the issues in this case, and the 
Court of Appeals states in the case of Teamsters Local 
710 v. NLRB on this point: 


“To conclude that a contract term falling within 
the latter Sec. 8(e) properly falls within its prohibi- 
tion, there must be a finding that those parties under- 
stood and acquiesced to the secondary object for 
the term, or a finding that secondary consequences 
within Section 3(e)’s intendment would probably flow 
from the clause, in view of the economic history 
and circumstances of the industry, the locality and 
the parties.” 


Those statements which I have mentioned to you be- 
fore in the stipulation and on which the supplemental 
decision is based do not accurately reflect the economic 
history and circumstances of the industry. 

We further seek an opportunity to prove that the 

33 differences in wage scales, which are a matter 

which the Board has found pursuant to this friend- 

ly stipulation, is not based upon the question of whether 

or not a party is a union or non-union, whether a com- 

pany is a non-union or union company, but, rather, is 

based upon the degree of mechanization which the vari- 
ous mines have achieved. 

Now, further, the Court of Appeals in District No. 9, 
International Association of Machinists vs. NLRB 315 F. 
2d 33, held invalid a clause which suggested a “con- 
currence between the union and the association to boy- 
cott another employer for reasons not strictly germane 
to the economic integrity of the principal work unit.” 

It is our position that we should be entitled to go 
into the question of whether or not the union and the 
BCOA have concurred in an agreement for reasons not 
strictly germane to the economic integrity of the princi- 
pal work unit, and we propose to offer evidence on that 
point if permitted to do so. 


* * * * 
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Tuesday, April 13, 1965 


* * * 


57 


Dean E. Denurycer, Esq., Smith & Schnacke, Third 
Floor, Talbott Tower, Dayton, Ohio, appearing for Ames 
Coal Company, Glenalum, West Virginia, and Buchanan 
County Coal Corporation, Big Rock, Virginia, Charging 
Parties. 
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* * i 


Wednesday, April 14, 1965 
74 


Mr. Blackburn: In that case I propose the following 
stipulation: Respondents do not, by the execution of this 
stipulation, admit that they have engaged in the unfair 
labor practices alleged in the consolidated complaint but, 
for the purposes of this proceeding only Respondents 
agree to the facts stipulated herein. 

This stipulation shall not be admissible as evidence 
for any purpose in any court, administrative proceeding, 

or other tribunal or in any other proceeding except 
75 for this unfair labor practice proceeding brought 
before or by the National Labor Relations Board, 

Mr. Combs: General Counsel, you left off the word 
“administrative”? proceeding, did you not? 

Mr. Blackburn: I do not think so. If I did, I will cor- 
rect it. The last sentence should read, “This stipulation 
shall not be admissible as evidence for any purpose in 
any court, administrative proceeding, or other tribunal, 
or in any other proceeding except for this unfair labor 
practice proceeding brought before or by the National 
Labor Relations Board.” 
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Dixie Mining Company of Kentucky, Inc. was a corpo- 
ration of the State of Kentucky at the time the charge 
was filed in Case No. 5-CE-8. It has been succeeded 
by a partnership composed of the same principals as 
owned Dixie Mining Company of Kentucky, Inc. and 
has been and is now in business under the style and 
title of Dixie Mining Company. 

The partnership known as “Dixie Mining Company” 
is engaged in the business of mining and dealing in bi- 
tuminous coal in Pikeville, Kentucky. 

Ames Coal Company, Buchanan County Coal Corpora- 
tion and Riverton Coal Company are corporations existing 
under the laws of various states and engaged in the 
business of mining and dealing in bituminous coal in 
various locations as set forth in paragraph 2 of the 
amended consolidated complaint, 

Dixie Mining Company, Ames Coal Company, 
76 Buchanan County Coal Corporation and Riverton 
Coal Company, each, annually ships coal valued 
in excess of $50,000 directly from the place where each 
is engaged in business across state lines to points in 
other states of the United States. Therefore, Dixie Min- 
ing Company, Ames Coal Company, Buchanan County 
Coal Corporation, and Riverton Coal Company are, and 
at all times material to this proceeding, have been en- 
gaged in commerce within the meaning of Section 2 (6) of 
the Act. 

Respondent, International Union and Respondent Dis- 
trict 17 induced and encouraged employees of Riverton 
Coal Company to engage in a strike from April 10, 1964 
through April 15, 1964, an object of which was to force 
and require Riverton Coal Company to enter into the 
1964 amendments to the National Bituminous Coal Wage 
Agreement of 1950 which include the provisions set forth 
in paragraph 8 of the amended consolidated complaint. 

Respondent International Union, Respondent District 
17, Respondent District 28, Respondent Local 6594 and 
Respondent Local 6937 induced and encouraged employees 
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of Ames Coal Company and Buchanan County Coal 
Corporation to engage in a strike from July 13, 1964 
through August 22, 1964 an object of which was to force 
and require Ames Coal Company and Buchanan County 
Coal Corporation to enter into the 1964 amendments to 
the National Bituminous Coal Wage Agreement of 1950 
which include the provisions set forth in paragraph 8 
of the complaint. 

77 That, sir, is the end of the proposed stipulation, 

Trial Examiner Hunt: Let me ask you, Mr. 
Combs, do you have an additional stipulation to propose? 

Mr. Combs: No, we do not. 

Trial] Examiner Hunt: Is it the sense of this stipula- 
tion that, to the extent the stipulation contains factual 
matter, the Board may find such matter under findings 
of fact and, to the extent that the stipulation contains 
conclusions of law, the Board may make such conclusions 
and, of course, when I say “the Board,” I mean including 
the Trial Examiner in his own decision. 

Mr. Blackburn: That is my understanding, sir. 

Trial Examiner Hunt: Now, is it yours, Mr. Swigert? 

Mr. Swigert: Yes. 

Trial Examiner Hunt: Do you agree to the stipulation? 

Mr. Combs: Yes, we agree to the stipulation as it is 
written. To be used only in this proceeding and for 
this purpose and for the purposes of the trial, that the 
Trial Examiner states. 

Trial Examiner Hunt: All right. 

Now, Mr. Farmer’s client is not a party to the alleged 
boycott activity and, Mr. Gilliam, your client is not, 
as I recall. 

Mr. Gilliam: That is correct. 

Trial Examiner Hunt: So, it is not essential that 
78 either of you gentlemen agree to the stipulation. 

Mr. Gilliam: Well, it is with respect to remarks 
in the stipulation concerning Dixie Mining Company and 
with Ames and Buchanan. 
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Trial Examiner: In any event, he expresses the view 
that it was not essential. That is not to say that I am 
not going to ask both of you if you are in accord with 
it. You are in accord? 

Mr. Gilliam: We are as far as I understand. At least 
I am speaking for Dixie; I am in accord. 

Trial Examiner: Mr. Farmer, your client is not in- 
volved in this stipulation as I understand it because this 
stipulation goes basically to the alleged boycott activity. 

Mr. Farmer: Yes. 

Trial Examiner: But I would like the record to show 
whether you are in accord with the stipulation. 

Mr. Farmer: I have some objection to stipulating 
about matters in which I am not involved and I am not 
a party to it. 

Mr, Blackburn: One other point, Mr. Trial Examiner, 
Mr. Denlinger was not here but, as indicated on the rec- 
ord yesterday, I have authority to speak for him and now 
speaking for him, he, too, is in accord with the stipulation 
and the statement you just made with respect to it. 

Mr. Combs: I assume, from the remarks made by coun- 

sel Gilliam, that he is in accord with the stipula- 
79 tion because it does affect his client as far as com- 
merce is concerned. 

Mr. Gilliam: That is correct, yes. 

Mr. Combs: I assume that Mr. Swigert, also, is bound 
by the stipulation since his clients are parties, 

Mr. Swigert: That is right. 

Trial Examiner: From looking at my list of appear- 
ances, I think that takes care of all counsel, 

I am going to look over the document from which you 
read, Mr. Blackburn, to make sure that I understand it 
at a later point, but I have the impression that it relates 
to each and every one of the coal companies about which 
denials were entered in the answer of respondent union. 

Mr. Blackburn: That is my understanding, sir, and that 
was certainly our intention in drafting this stipulation. 
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Trial Examiner: And I would ask you, Mr. Combs, if 
you withdraw from your answer the denials which are 
inconsistent with the stipulation? 

Mr. Combs: Yes. 

Mr. Swigert: Mr. Examiner, may I point out that Mr. 
Farmer’s client did question the commerce, I believe, so 
I assume that he is in aceord with the stipulation now 
which supplies commerce data, 

Is that correct, Mr. Farmer? 

Mr. Farmer: I do not see how the data in the stipula- 

tion relates to respondent BCOA. 
80 Mr. Swigert: You challenged it. 

Trial Examiner: It is true that Mr. Farmer’s 
answer to the original complaint dealt with certain allega- 
tions of that complaint that did not affect his client 
and Mr. Farmer recited in his answer that his client 
was without information concerning certain of these 
other companies. 

I do not see any problem here, Mr. Swigert. 

Mr. Swigert: I do not understand why Mr. Farmer 
would hold back from agreeing on at least that much of 
the stipulation that affects commerce data so there will 
be no possible issue at a later date. 

Trial Examiner: If it will shorten it, I will ask Mr. 
Farmer if he agrees to the portions of the stipulation 
which relate to commerce. 

Mr. Farmer: Yes, Mr. Examiner. 
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89 
DAN S. DAVISON 


90 a witness called by counsel for Charging Party 
Davison, being first duly sworn, was examined 
and testified as follows: 


92 
Dmect Examination 


Q. (By Mr. Swigert) First of all, where do you live, 
sir? A. Cincinnati, Ohio. 

Q. And what is your occupation? A. I am vice president 
of Davison Fuel and Dock and Riverton Coal Company. 

Q. That is you are executive vice president of Riverton 
Coal Company? A. Yes, sir. 

Q. And you are executive vice president of Davison 
Fuel and Dock? A. Yes, sir. 

Q. What connection, if any, does Riverton Coal Com- 
pany have to Davison Fuel and Dock Company? A. It is a 
wholly-owned subsidiary. 

Q. Does Davison Fuel and Dock Company perform any 
function in connection with Riverton’s operation? <A, It 
acts as its exclusive sales agent. 

Q. It sells also coal mined by or required by Riverton? 
A. Yes, sir. 

Q. And is that done on a commission basis? A. Yes, sir. 

Q. By the way, how long have you served in 

your capacity as executive vice president of these 
93 companies? A. Approximately four years, sir. I am 
not exactly sure of the exact date. 

Q. Who is the president of Riverton? A. Lewis A. 
Davison, Jr. 

Q. Is he your brother? A. Yes, he is. 


* * * * * * * 
Q. And does the company own any properties or 


mines? A. It operates mines—they do not own the prop- 
erty that they operate on. 
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Q. Where are these mines operated? A. In Kanawaha 
and Fayette County, West Virginia, 

Q. How many mines, during the period from January 
1, 1964 to April 15, 1964, how many mines did Riverton 
operate? A, Three. 

Q. These were all located in West Virginia? A. Yes, sir. 

Q. Approximately how many employees did Riverton 
have in that mining operation doing actual production 
or maintenance work within a union bargaining unit? A. 
Approximately 155. 

Q. This is during the period between January 1, 
94. 1964 and April 15, 1964? A. Yes, sir. 

Q. And were those men represented for purposes 
of collective bargaining by any organization? A.Yes, sir. 

Q. What was the organization? A. The United Mine 
Workers of America, District 17, to be particular. 

Q. Approximately how much coal was mined by River- 
ton from these mines during this period, January 1, 
1964 to April 15, 1964? A. Approximately around 157,000 
tons. 

Q. And what kind of coal was this? A. Bituminous coal. 

Q. And was there any particular quality standard for 
that coal that you mined? A. Yes, we try and maintain a 
13,000 Btu quality as a minimum. 

Q. And what did you do with that coal that you mined 
during that period at Riverton? A. We sold, Davison sold 
all their coal. 

Q. You sell the entire output? A. Yes, sir. 

Q. Did Riverton acquire any coal during this period 
other than that which it mined in its West Virginia 
mines? A. Yes, sir. 

Q. Approximately how much coal did it acquire 
95 other than that which it mined? 


id . * s * * . 


Trial Examiner: I would want to get clear, Riverton 
is a subsidiary? 
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Mr. Swigert: A wholly-owned subsidiary of Davison. 

The Witness: Over 100,000 tons was acquired. 

Q. (By Mr. Swigert) How was that acquired? A. On 
the open market. 

Q. You bought it on the open market? A. Yes, sir. 

Q. From mines, or mining companies, other than River- 
ton? A. Yes, sir. 

Q. And what did Riverton do with that 100,000 
96 tons? A. Well, Davison sold it on a sales commis- 
sion basis. 

Q. So, during this three-month period you mined ap- 
proximately 400,000, did you say? A. No; 157,000. 

Q. Approximately 157,000 tons, yourself, and sold that; 
and you bought approximately 100,000 tons and sold 
that? A. Yes, sir. 

Q. Now, from whom did you buy this 100,000 tons? 
A. From various, from a number of operators, smaller 
operators. They ranged in number from 26 to 32 or 33 
at different times. 

Q. During this three-month period? A. Yes, sir. 

Mr, Combs: In numbers? 

The Witness: In numbers. 

Q. (By Mr. Swigert) So, from 26 to 33 other mining 
operators sold you coal which you, in turn, sold through 
Davison? A. Yes, sir. 

Q. Now, what price did you get for the coal which you 
sold during this period? A. Well, in the majority of the 
coal, approximately 90 per cent, we received around $4.29 
for it. 

Q. $4.29 a ton? A. Yes, sir. 

Q. And, for the remaining coal, what price did 

97 you get? A. Well, the remaining price varied. Some 

was $4.65 per ton, some $4.75 per ton, and then a very 

little bit of it was at different prices. I could not, without 

checking the records, I could not state it. But that repre- 
sents over 95 per cent of the business. 
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Q. At least 95 per cent of the coal which you sold 
during this three-month period was sold for not more 
than $4.65 a ton? A. $4.75. 

Q. Not more than $4.75 per ton? A, Yes, sir. 

Q. What percentage of this coal was sold for $4.29 
per ton which was a figure you mentioned? A. About 
90 per cent of our total sales. 

Q. 90 per cent was sold at $4.29 a ton? A. Yes, sir. 

Q. And the rest was sold between $4.29 and a maximum 
of $4.75? A. Some of it might have gone for a little more 
than $4.75 but it would have been a small per cent. 

Q. I thought you said 95 per cent was sold at $4.75 or 
less, is that your testimony? A. Yes. 

Q. So, 90 per cent was sold at $4.29 and an additional 
5 per cent was sold between $4.29 and $4.75? A. Yes, sir. 

Q. And then 5 per cent was sold at other prices 
98 more or less than $4.75? A. Yes, sir. I could not state 
exactly. 

Q. Now, what did you pay for the coal that you bought, 
this 100,000 tons from the different operators that you 
have described? A. Well, the price is based upon the Btu, 
generally, of the coal and for 13,000 Btu coal we generally 
pay $4.00. 

Q. $4.00 a ton? A. Yes, sir. 

Q. And this is coal that you, in turn, sold for $4.29 to 
$4.75 per ton? A. Yes, sir. 

Q. How much of the 100,000 tons that you bought as 
distinguished from that which you mined, yourself, did 
you sell at $4.29 a ton? A. Well, all of the coal is com- 
mingled together so that I would say, if it came in in even 
shipments, which it basically does, it would be sold on the 
same ratio. 

Q. So, approximately 90 per cent of it was sold at 
$4,297? A. Yes, sir, 

Q. Coal which you bought at $4.00 a ton? A. Yes, sir. 

Q. Now, was this coal that you bought from these 
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other companies, were those companies union com- 
99 panies, or not, do you know? A. Well, some were 
and some weren’t to the best of my knowledge. 

Q. What proportion of them were union and what pro- 
portion non-union? A. Well, the tonnage ratio, this is what BY 
would have to go by. It would be over 3-to-1 in tonnage that 
we buy would be non-union. 

Q. So that three-fourths of this coal that you bought 
during this period of this 100,000 tons was bought from 
non-union mines? A, Approximately; yes, sir. 

Q. And by “non-union mines,” do you mean companies 
not under contract with the Mine Workers Union? A. To the 
best of my knowledge; yes, sir. 

Q. Now, you signed a contract, I believe it is admitted 
in the record, you signed a contract with the Mine Work- 
ers Union on April 15, 1964? A. My brother did for the 
company ; yes, sir. 

Q. Containing the so-called 80-cent clause that is in liti- 
gation in this proceeding? A. Yes, sir. 

Q. Did you buy any coal—did Riverton buy any coal 
from other sources after April 15, 1964? A. Other sources 

—do you mean union? 
100 Q. Coal that you didn’t mine, yourself? A. Yes, sir. 
Q. How much did you buy after April 15, 1964? 
A, Considerably less, sir. I don’t have the ratios here. 

Q. Did you have tonnage? You don’t have tonnage 
figures. A. I have tonnage figures; yes, sir. Could I have a 
minute? 


The Witness: I would say it averages somewhere 
around 10,000 tons a month less than what we did prior 
to April. 

Q. (By Mr. Swigert) So, in the three-month period 
after April 15 you bought only approximately 30,000 
tons as contrasted with the 100,000 tons that you bought? 
A. No, we averaged 10,000 tons less per month. 
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Q. Than what? Less than what? A. Less than what we had 
previously bought before the 1964 contract. 
Q. And was that coal bought from union or non-union 
mines? A. After April? 
Q. Yes. A. After April 10 it was bought from union mines 
only. 
101 Q. Why didn’t you buy from non-union mines 
after April 10? A. Because of the 80-cent clause, we 
would have had a contingent liability for 80 cents per ton on 
each ton of coal we bought from a non-union mine and 
economically we could not afford this. 
Trial Examiner: Did I understand correctly, prior to 
April 15 was Riverton paying 40 cents per ton to the 
Welfare Fund, or was it paying anything? 


* * * * * * * 


The Witness: On its coal that it mined it has and 
still is paying 40 cents a ton on its own production. 

Trial Examiner: Well, prior to April 15 on tonnage 
Riverton bought, did it pay 40 cents? 

The Witness: On some portion of it it did, sir. On 
some portion of it it did not. 

Trial Examiner: The portion which had been mined in 
a union mine the 40 cents had already been paid? 

The Witness: Those companies normally authorized us 
to withhold the 40 cents and pay it directly to the union 
for them, 

Trial Examiner: I just wanted to be clear on one point. 
The actual increase in price to Riverton after April 15 
would have been 40 cents a ton instead of 80, would 

it not? 
The Witness: No, sir. On the coal that is mined 
by a non-union mine. One that we assume has no 
40 cents paid on it prior, I am under the opinion that 
there would be 80 cents added onto the price of the coal. 

Q. (By Mr. Swigert) Did you pay anything to the 

Mine Workers Fund before April 15, 1964 on coal which 
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you bought from non-union mines? A. From non-union 
mines; no, sir. 

Q. Had they paid anything to the fund? A. To the best of 
our knowledge, no. 


* * . * * * *. 


Q. (By Mr. Swigert) Now, have you had your auditor 
assemble figures on the number of non-union operators 
from whom Riverton purchased coal during the period 
July, 1963 to December, 1964? A. Yes, sir. 

Q. And, do you have those figures in front of you? A. Yes, 
sir. 

Q. Will you tell us what your books and records show 
as summarized by your auditor there? A, By the month, 
sir? 


Q. Yes, on the number of operators from whom 
103 you bought, non-union operators from whom you 
bought coal during the period in question. 
Mr. Combs: July, 1963 to— 
Q. (By Mr. Swigert) July, 1963 to December, 1964? A. 


In July it would have been 30, These are non-union opera- 
tors. In August of 1963 it was 29. 

In September, this is all 1963, 26. 

October, 39. 

November 40. 

December, 33. 

Now, in 1964: January it was 33. 

February, it was 26. 

March, 32. 

April—and this is for the first portions, from April 1 
to April 10, only, 28. 

And from that period on through December of 1964 
there were no non-union operators from whom we pur- 
chased coal. 

Q. You purchased no coal from non-union operators 
from that time through December of 1964? A. That is 
correct, 
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Q. Now, did you also assemble figures on the tonnage 
of coal bought during that same period from non-union 
operators? <A. Yes, sir. 

Q. Will you give us those figures, please. A. From the 

non-union only? 
104 Q. Yes. A. Starting with July, 1963 it was 22,442.26 
tons. 

August, it was 38,150.19 tons. 

September it was 46,019.12 tons. 

Trial Examiner: Let us forget the fraction and just 
give us the tonnage. 

The Witness: In October it would be 52,931 tons. 

In November, 39,670 tons. 

December of 1963 it was 39,131 tons. 

In January of 1964 it was 31,639 tons. 

February it was 20,869. 

March was 32,185. 

April it was 11,067 tons. 

From that point, May through December, there was 
no tonnage bought that was non-union. 

Trial Examiner: All of the tonnage during April of 
1964 is tonnage which you bought between April 1 and 
April 10, is that correct? 

The Witness: Yes, sir. 

Trial Examiner: And the strike began at your plant 
on April 10? 

The Witness: That is correct, sir. 

Q. (By Mr. Swigert) Now, Mr. Davison, I show you 
two charts which have been marked for identification as 
charging party Davison’s exhibits 2-A and 2-B 

and ask you if you know what these are. 
105 What these show. A. Yes, sir. 
Exhibit 2-A is a chart, reflecting the figures I just 
testified as to the number of non-union operators. 

Q. And what is 2-B? A. It is the chart reflecting the 
tonnage figures I have just recited that we purchased 
from non-union operators, 


40 


Mr. Swigert: I would like to offer these two charts 
in evidence at this time subject to Mr. Combs’ voir dire. 


Vork Dre Examrnation 


Q. (By Mr. Combs) Mr. Davison, I take it you charac- 
terize the mines as being union and non-union; you talk 
about signatories and non-signatories to contract, is that 
the definition you make? A. Yes. 

Q. I notice you do not have any names of any com- 
panies at all. Do you have with you the names of the 
signatories and non-signatory companies? A. Not with me, 
Mr. Combs. They were voluminous. They are available. 
I can see that they are gotten, because they vary per day 
and per half month and per month, 

Mr. Combs: Mr. Trial Examiner, we object to the ad- 
mission of this document in evidence unless the witness 
is willing to furnish the data on which he bases his con- 

clusions. That is, union and non-union signatories 
106 because we would like to cross examine in connec- 

tion with these companies and we can not know 
what he is talking about just on his conclusions here. 
May I ask, did you prepare the exhibit yourself, Mr. 
Davison? 

The Witness: Those charts, sir? 

Mr. Combs: Yes. 

The Witness: No, sir, I had prepared from our records 
the information from which these charts are prepared 
and I have examined them and they are correct. 

Trial Examiner: Mr. Combs, if I understand the testi- 
mony of the witness correctly, these charts, Davison Ex- 
hibits 2-A and 2-B merely reflect in chart form the 
testimony which the witness has already given concern- 
ing Riverton’s business. 

I think that they are admissible. On the other hand, 
I think you may properly inquire of the witness on cross 
examination concerning the names of coal companies 
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with whom Riverton dealt at the time, as brought out on 
direct examination. 

Mr. Combs: I do not think that the exhibit is in a 
form to show the best evidence, your Honor. 

Trial Examiner: It may not accurately reflect the testi- 
money he gave. I do not know. He says it does. 

Now, where are your records of the companies from 
whom you purchased coal? 

The Witness: They would be back at the home office in 

North Bend, Ohio, sir. 
107 Trial Examiner: Well, you may have to get them. 
Do you want them for purposes of cross examina- 
tion? 

Mr. Combs: Yes, your Honor, because we can’t intelli- 
gently cross examine him without the foundation evidence 
he has and we object to these unless it is furnished. 

Trial Examiner: Well, I think this inquiry concerning 
the companies is an inquiry going to the major portion 
of the man’s testimony, not simply to this exhibit. 

Mr. Combs: I agree. 

Trial Examiner: How lonk will it take you to get them? 

Mr. Swigert: Mr. Examiner, I understood you to say 
just a moment ago, and I believe quite properly, that 
when Mr. Combs’ time for cross examination arrives, he 
naturally will have a right to cross examine in any 
pertinent way, but I do not think that it has anything 
to do with the admission of this exhibit. 

Trial Examiner: Do you want to go ahead with your 
direct? 

Mr. Swigert: I would like to go ahead. I would like 
to have the exhibits accepted on the basis noted which 
is that it simply reflects testimony the witness has already 
given that has been received without objection. 

Trial Examiner: That is my understanding. 

Mr. Swigert: And, therefore, I would like to go ahead 
and finish the direct. 
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Trial Examiner: All right, we will bring it up on 
cross examination. I receive Davison exhibits 2-A 
and 2-B. 


(Charging Party Davison Exhibits 2-A and 2-B 
are received in evidence.) 


. * * * ° * * 


Q. (By Mr. Swigert) Mr. Davison, I believe you said 
that 90 per cent of your coal was sold to one customer? 
A. That is correct, sir. 

Q. And what is the name of that company? A. Cincinnati 
Gas and Electric Company, sir. 


* ” * * * * * 


Q. Now, have you been able to obtain coal for sale to 
the Cincinnati Gas and Electric Company from any source 
to make up for the volume that you say you stopped buy- 
ing from non-union sources after April 15? 

Mr. Farmer: I object to that question. It calls for a 
conclusionary statement rather than evidence. 

Trial Examiner: I suggest you reframe it. I have in 
mind the question that I intended to ask the witness in 
connection with his testimony that afer April 15 Riverton 
bought 10,000 tons per month less on an average. I 
want to know if Riverton mined more to make up for that. 
Could you approach it another way? 

Mr. Swigert: Would you answer that question? 
109 The Witness: We have tried our best to mine the 
most tonnage that we possibly can, sir, as we al- 

ways have. 

Q. (By Mr. Swigert) Did you succeed in making up for 
the lost tonnage through your own mining operations 
after April 15? A. Not totally, sir. 

Q. How much did you fall short? A. There again, sir, 
those are definite figures that I have to compile from sev- 
eral sources because we were short on several orders. 
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The Witness: From the figures in front of me, sir, 
the tonnage is approximately 45,000 tons less the follow- 
ing, starting with April 1 through June, than it was 
January through March. 

Now, those are round figures. I can only add and sub- 
tract. 


* * * * . * * 


Mr. Swigert: Did you have a demand for that 45,000 
tons that dropped off—did you have a purchaser for it? 

The Witness: Yes, sir. 

Q. (By Mr. Swigert) And were you able to supply 
111 the purchaser with that 45,000 tons? A. No, sir. 

Q. Why? A. Because we did not have the tonnage 
available either by production or purchase. 

Q. Well, could you have bought it from unionized 
mines? Did you attempt to buy it from them? A. I don’t 
understand the question. 

Q. Well, you say you had a demand for that additional 
45,000 tons that you were not able to fill? A. Yes, sir. 

Q. And I am asking you why you weren’t able to fill 
it? A. Because we weren’t able to buy it at a price which 
would have economically allowed us to resell it to our 
customer. 


Q. (By Mr. Swigert) Did you produce as much coal in 
your own mines, Riverton mines during the three months 
after April 15 as during the three months before? A. We 
did not lose any days except as I—all I can say, sir, is that 
we produced to our fullest capacity. Now, whether they had 
production problems at any time whether mechanical or 
something else, I do not know. 

Q. Did you produce at your maximum capacity 
112 during the three months before as well as after 
April 15, 1964? A. Yes, sir. 
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Q. (By Mr. Swigert) I show you exhibits marked for 
identification as Charging Party Davison’s 3-A through 
3-E and addressing your attention, first, to 3-A, can 
you tell us what that is. 


* * * * * 
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The Witness: This was received by mail shortly after 
signing the ’64 agreement. 

Q. (By Mr. Swigert) You received this document 
through the U. 8. Mail shortly after April 15, 1964? A. Yes, 
sir. 

Q. And it is a letter from the office of the Director of 
the United Mine Workers of America Welfare and Re- 
tirement Fund? A. Yes, sir. 

Q. Now, what is 3-B? A. This is a letter I directed to 
Mr. Edmund C. Murphy to write to Josephine Roche. 

Q. Is that the same Miss Josephine Roche who signed 
3-A? A. Yes, sir. 

Q. And this is an answer to 3-A from your company? 
A. Yes, sir. 

Q. And it was mailed to Miss Roche on or about May 8, 
1964? A. That is correct, sir. 

Q. What is 3-D? A. 3-D is a response which we 

114 received through the mail, Mr. Murphy received in 

response to his letter of May 8 from Mr. Val Mitch, 

who is the counsel for the trustees for the Welfare and 
Retirement Fund. 

Q. Does that purport to be in response to your letter 
of May 8? A. Yes, sir. 

Q. Now, I show you—I am sorry; I got that out of 
order. The next one that I intended to show you was 
3-C, I think you just testified with respect to 3-D. Will 
you tell us what 3-C is? A. This is the first response we 
received to the letter of May 8 of Mr. Murphy’s acknowl- 
edging that they had received it and this was signed by Mr. 
Thomas F. Ryan, comptroller. 
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Q. And then after that you received 3-D? <A. That is 
correct, sir. 

Q. And what is 3-E? A. This is a letter I directed you to 
answer, Mr. Mitch in response to his letter of May 25. 

Q. And this is the letter that we sent in response? A. That 
is correct, sir. 

Q. And that was sent on or about May 28, 19647 A. 
That is correct, sir. 

Q. I would like to offer these in evidence, Mr. Exam- 
iner, and I direct your attention in particular to the 
letter of May 25, in which Riverton is again asked to 

again make the 80 cent royalty contribution and ad- 

that the pendency of this “litigation makes no 
115 vised that the pendency of this “litigation makes no 

difference in that they owe you the money and 
request that they send a check at once.” 


ba) * * * * 


Trial Examiner: Mr, Swigert, these exhibits relate to 
an alleged effort on the part of a welfare and retirement 
fund to collect moneys from Riverton Coal Company 
pursuant to the contract. Is that correct? 

Mr. Swigert: Yes, that is right. It shows that they 
are interpreting the contract as requiring us to make 
payments to them. These are the trustees. This is the 
fund referred to in the contract that the respondents 
forced us, by strike action, to sign and, therefore, it 
seems clearly to me to be relevant and material to this 
proceeding, showing the practical interpretation put by 
these trustees on the contract and the continuing de- 
mands that they have made on us for payment to this 
fund. 
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Mr. Swigert: Mr. Examiner, may I point out that in 
this proceeding we were directed to receive evidence on 
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the effect of the 80-cent clause. This is one of the effects 
that is obvious, that the Union advised the Fund of the 
signing of our contract and as a result they have written 
us these letters, demanding and continuing to demand the 
payment of this money on coal purchased by us and that 
is one of the effects of this clause. 

Trial Examiner: Are you saying that one of the effects 
which is embraced within the Board’s telegraphic ruling 
is a demand by the fund upon Riverton that Riverton, 
comply with the contract? 

Mr. Swigert: They did not demand that we comply. 
They demanded that we send them money, That is a com- 
pliance, I suppose, but they have demanded. The result 
is that we have been requested to send them a check 
covering the 80-cent royalty and so here is a 

practical effect of the contract clause that 
118 was forced upon us and shows clearly the jeopardy 

this company is put in by that clause which has 
resulted in its cutting off all purchases from non-union 
operators even though it can not supply thousands of 
tons of demand that it has for coal. 

Trial Examiner: The position which the Welfare and 
Retirement Fund took in Davison Exhibits 3-A through 
3-E is consistent, is it not, with an interpretation of the 
contractual provisions. 

Mr. Swigert: Well, it is their interpretation. I suppose 
it is consistent. At least they certainly thought it was. 

Trial Examiner: If the provision of the contract in- 
volving the 80-cent matter should be valid, then you would 
agree that this is a reasonable interpretation by the Wel- 
fare and Retirement Fund, would you not? 

Mr. Swigert: No, I don’t think so, because I think, 
when it was called to their attention that this matter 
was pending, the reasonable thing for them to do would 
have been to recognize that we should not be asked to 
pay the money during the pendency of this litigation 
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but instead they rejected our request and demanded 
immediate payment. 


* * * 
119 


Mr. Gilliam: Mr. Examiner, if I may be heard on this 
for just one moment. I think this telegram is a clear effort 
by the Board to open the door on the Riverton request, 
and that this request goes to the effect of the clause 
here. I cannot see that the clause, if it is not being 
enforced here, has any effect. If it is being enforced, it 
does have an effect. 

Now, it is the testimony here that it is being enforced. 
The question of whether it is being enforced or not has 
already been brought up in this hearing and there is 
supposed to be some sort of a tacit understanding be- 
tween the General Counsel and the Respondents that it 

will not be enforced. 
120 I think this is relevant to the question of what is 
happening to the industry at this time. 


* *. * * * * * 


Mr. Swigert: Mr. Davison, the contract which you 
signed on April 15, 1964, by its terms, was to be effective 
when? 

The Witness: April 2, 1964. 

Q. (By Mr. Swigert) Now, in your letter of May 8, 
1964, which we have offered as Exhibit 3-B and on which 
the Trial Examiner has reserved his ruling, your com- 
pany has stated that “We have established a reserve 
fund covering this amount, however, and it will be for- 
warded to your union promptly if and when it is finally 
determined that the 80 cent provision in our contract 
is a lawful one.” 


* * 
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Q. (By Mr. Swigert) Had you bought any coal from 
non-union mines between April 2 and April 15, 1964? A. 
Yes, sir. 

Q. And can you tell us whether any payment, any 
eighty-cent-a ton of forty-cents a ton as the case might 
be, had been put into this reserve fund referred to in 
this letter for that coal? A. We have put aside 80 cents a 
ton for that coal for which there is a contingent liability 
under the present contract, depending on the outcome of all 
of the proceedings. 

Q. Have you put any money into that fund since April 
15, 19647 A. No, sir. 


) * * 
122 


Q. (By Mr. Swigert) Now, you have testified that you 
are also executive vice president of Davison Dock and 
Fuel? A. Fuel and Dock Company. 

Q. Fuel and Dock which is an affiliate of Riverton? A. 
Yes, sir; it is the parent company. 

Q. Now, did Davison—did he have a contract to buy 
coal from any non-union company? A. Yes, sir. 

Q. What was that company? A. Ford Coal Company. 

Q. And did Davison continue to buy—did Davison buy 
coal from Ford Coal Company before April 15, 1964? A. 
Yes, sir. 

Q. Did Davison buy any coal from Ford Coal Company 
after April 15, 1964? A. No, sir. 

Q. Why? A. Because it would have had an 80-cent penalty 
123 put on it if this clause was held valid. 


* * * * * * 


124 


Trial Examiner: Is there any question that the con- 
tract with Riverton binds all affiliates of Riverton? 
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Mr. Combs: The contract speaks for itself, your Honor, 
and I think that is a fair conclusion, yes. 


*. * * * * * * 


Mr. Combs: We admit that that is the effect of the 
contract. 


* Lt * * ” * * 


Q. (By Mr. Swigert): Now, what action if any 

125 did Ford Coal take? A. Ford Coal Company filed a 
damage suit against Davison Fuel and Dock. 

Q. Where was it filed? A. In Charleston, West Virginia. 
Q. What Court? A. The District Court, I believe. 
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Trial Examiner: I understood the substance of the wit- 
ness’ testimony to be that the other company sued Davi- 
son because of Davison’s cessation of purchasing coal 
from it. 

The Witness: That is correct, sir. 

Trial Ixaminer: Was there an order of judgment? 

The Witness: There was, sir. 
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The Witness: I meant a mandatory settlement. 


J a - *. * * * 


Q. (By Mr. Swigert) Now, I show you a document 
which has been marked for identification as Davison Ex- 
hibit 4. Can you tell us what that is? A, This is the sum- 
mons and complaint of the suit filed by Mr. Hamilton of the 
Ford Coal Company. 

Q. This is the suit you were just referring to? A. That is 
correct, sir. 

Q. Now, did this suit go to trial? A. It did not, sir. 
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Q. What disposition, if any, was made of it? A. An out-of- 
court settlement was made. 
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Trial Examiner: I receive Davison Exhibit No. 4. 


* * * * * * * 
130 


Mr. Swigert: Relating to this litigation. What was the 
settlement which was made with the Ford Coal Company 
by your company? 

The Witness: In dollars and cents? 

Q. (By Mr. Swigert) Yes. A. $15,000. 

Q. And that was paid by your company to the Ford 
Coal Company in settlement of this lawsuit? A. That is 
correct, sir. 

Q. Was that done under advice of your counsel? A. It 
was, sir. 

Trial Examiner: I understand the payment was by 
Davison Fuel and Dock, 

Mr. Swigert: That is right. That is correct, sir. 


* * s * * * s 
131 


Trial Examiner: I receive Davison exhibit 5. 
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Q. (By Mr. Swigert) Mr. Davison, have you made 
any effort to get the Cincinnati Gas and Electric Com- 
pany which buys 90 per cent of your output to pay a 
higher price than $4.29 a ton? A. Yes, sir. 


* * * * * * * 


Q. (By Mr. Swigert) Tell us what efforts you made 
and when? A. Well, just last week I conversed with the 
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vice president who does the buying, and he said that any 
increase— 
* * * * * e *. 


The Witness: The vice president stated that any in- 
crease other than the increase for wages as stated in the 
Cincinnati Gas and Electric contract with us would be 
out of line with competition and, therefore, no increase 
would be forthcoming. 

Q. (By Mr. Swigert) Did he tell you he could buy 
133. coal elsewhere for $4.29? A. He did, sir. 


* * J * * * ” 


Q. (By Mr. Swigert) Mr. Davison, was the Ford Coal 
Company union or non-union? A. Non-union. 

Q. What union, if any, represents the Davison Fuel and 
Dock employees? A. Presently, you mean presently? 

Q. Yes. A. UMW District 50. 


* * * * * * * 


Mr. Swigert: Then can it be stipulated, Mr. Combs, 
for purposes of this record, that District 50, United Mine 
Workers Union is a separate autonomous labor organi- 
zation, and has been so according to your contention, 
from 1960? 

Mr. Combs: Separate and autonomous from the United 

Mine Workers. 
134 Mr. Swigert: Yes. 
Mr. Combs: It is so stipulated. 


* * * * 
135 


Q. (By Mr. Swigert) Mr. Davison, during the luncheon 
recess have you had an opportunity to review your files 
that you brought with you? A. Yes, I have. 

Q. Did you find anything in your files that would 
enable you to give the names of non-union mines referred 
to by you this morning from which your company River- 
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ton had purchased coal? A. For those non-union mines that 
we purchased from in April, yes, sir. 

Q. April of what year? A. 1964. 

Q. Now, will you tell us the names of non-union mines 
from which Riverton bought coal in April of 1964—was 
this before the strike of April 10? A. That is correct, sir. 

Q. And the amount and volume of coal purchased 
136 from each, if you have that information? A. I do, sir. 
There are 23 different companies. 

Q. Will you give the names, please. 

Trial Examiner: Excuse me. Do you want the names 
of all 23? 

Mr. Combs: I would like to see the exhibit if you have 
got an exhibit. 

The Witness: This is just a memo of mine. 

Mr. Combs: Could you introduce it, so we can see it? 

Trial Examiner: Do you want all 23 names? 

Mr. Combs: Yes. And the addresses. 

The Witness: I don’t have the addresses here. 

Q. (By Mr. Swigert) If you could give the names and 
the volumes of coal purchased from each during that pe- 
riod. 

Trial Examiner: Your counsel says give the name of 
each company and the volume of coal. 

The Witness: L. L. Shire, 240 tons. 

A.B.F.— 

Mr. Combs: Pardon the interruption—what period of 
time is this 240 tons? 

The Witness: From April 1 to April 14, 1964. 

ABF. 

Q. (By Mr. Swigert) Capital “A’’, Capital “B”, Capital 
“FR”? A. Yes, 

A.B.F, Coal Company, 221 tons. 
137 I am leaving out the fractions as you requested 
before. 

Butcher Coal Company. 

Trial Examiner: Spell each name. 
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The Witness: B-u-t-c-h-e-r. 342 tons. 

Bee, B-e-e- Branch Coal Company, 700 tons. 

Candy Coal Company, 347 tons. C-a-n-d-y. 

Crone; C-r-o-n-e; Coal Company, 181 tons. 

D & P Coal Company, 80 tons. 

Ford Coal Company, 3744 Tons. 

Gillespie Coal Company, 441 tons. 

Hall and Perdue Coal Company, 336 tons. 

Lloyd Haynes, 33 tons. 

H-e-r-b; Herb Coal Company, 171 tons. 

John J. Ohn Coal Company, 632 tons. 

Keesee No. 3 Coal Company, 168 tons. 

Mildred Coal Company, 471 tons. 

Pat Coal Company, 178 tons. 

Progress Coal Company, 21 tons. 

Province and Daily, 16 tons. 

R. B. No. 3 Coal Company. That is R. B. Coal Com- 
pany, 268 tons. 

R. B. Coal Company, 311 tons. 

Smith Coal Company, S-m-i-t-h, 132 tons. 

Thaxton Coal Company, 47 tons. 

Basham Coal Company, 409 tons. Those are the 

23. 
138 Q. (By Mr. Swigert) And did you buy any coal 
in any of those companies after signing the agree- 
ment on April 15, 1964? A. Yes. 

Q. Which ones? A. The ones that had then gone into the 
union and signed the new wage agreement. 

Q. Did you know which ones those were? A. Some of 
them, yes, I would not be sure of the others without check- 
ing the records. 

* * 
139 
Q. (By Mr. Gilliam) Mr. Davison, as I understand 


your testimony, you had a contract with a customer to 
whom you sold approximately 90 per cent of your coal 
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and you sold at $4.29 a ton, is that correct? A. That is cor- 
rect, sir. 

Q. And you bought that at $4.00 a ton? A. That is correct, 
sir. 

Q. And you bought that from people who were not— 
in other words, you bought that and did not produce it, 
yourself? A. A portion of it. Now, we produced quite a bit 
of coal ourselves. 

Q. Yes, I understand. Now, what approximate propor- 
tion of your total production or your total sales to this 
group that took 90 per cent of your tonnage did you buy 
as opposed to producing, what percentage was it? Do we 
have a percentage on that? 


* . * 
140 


Q. (By Mr. Gilliam) To the best of your recollection 
would the amount of non-union tonnage be something 
in the area of 30 per cent? I am sure the record will 
reflect what it is. A, I think so. 


141 


Trial Examiner: The witness gave the quantity of coal 
in tons which Riverton mined itself. 

The witness gave a figure of 100,000 tons as the mini- 
mum which Riverton purchased. And the witness said 
that the ratio in tonnage bought was 3-to-1 non-union 
mines over union mines. 

The Witness: That is correct. 

Mr. Combs: That is correct. 

Q. (By Mr. Gilliam) Now, you said that this tonnage 
that you bought was from both non-union and union 
mines, is that correct? A. That is correct, sir. 

Q. And the union tonnage that you bought if I under- 
stand you was also purchased at $4 a ton? A. That is 
correct, sir. There is no price differential between the 
union and non-union, 
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Q. Right. You did state, as I recall, that the company 
could not purchase coal to supplement their contract 
having lost this amount from the non-union suppliers from 
other union sources? A. Not in sufficient quantities. 

Q. Now, would you tell me why you could not 

142 purchase that amount in sufficient quantities? A. It 

was just not available. We have not been able to 

locate it nor has it been offered to us at the $4 price which 
we can afford to pay for it. 

Q. Did you seek to obtain this coal from union signa- 
tories which were small producers as your producers are? 
A. Yes, sir. 

Q. And you could not obtain it at $4 a ton? A, Not in 
sufficient quantity, sir. 

Q. Did you seek to obtain it from any of the larger 
producers? A. Yes. 

Q. And as I understand your testimony, they would not 
sell it to you at $4 a ton? A. That is correct, sir. 

Q. Can you tell me the reason why some union signa- 
tories will sell to you at $4 a ton and some union signa- 
tories will not sell to you at $4 a ton? 


* * * * * * * 


Can you tell the reason and the answer is yes 
143 or no. 
The Witness: No, I can not. 

Q. (By Mr. Gilliam) Are these small mines that are 
your suppliers and are under contract with the union, are 
they mines which are automated mines or mechanized 
mines? A, There, again, I must defer to my brother when he 
gets on the stand. He is more capable of answering that 
more authoritatively than I am because he has visited the 
mines. I have not. 

Q. Now, Mr. Davison, did there come a time when 
you were contacted by a representative of the Depart- 
ment of Labor concerning a Walsh-Healy matter in the 
last— 
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The Witness: Yes, we were. 

Q. (By Mr. Gilliam) What was the nature of his 
inquiry? A. The Department of Labor came in. We at one 
time had a contract to supply coal to Thurman, Ohio 
plant of the National Lead Company. And some of this 
coal as secured for us as supplemental coal from these 
small producers was commingled with this coal which 

eventually went to National Lead Company. They 
144 were there under the Walsh-Healy Act to find out 

whether the minimum of $4.74 an hour was paid to all 
miners of the coal in accordance with the Walsh-Healy 
Act. 

Trial Examiner: What is the date of this event? 

The Witness: Oh, boy, it has been going on for a long 
time. To the best of my recollection it was February of 
1961 that the initial investigation and contact with the 
Department of Labor was made. 

Trial Examiner: When was the last contact? 

The Witness: Suit was filed for declaratory judgment 
by us in Cincinnati, I believe it was shortly after the 
first of this year. 


* * * * * * * 


Q. (By Mr. Gilliam) Can you tell me, did the declara- 
tory judgment suit relate to the Walsh-Healy investiga- 
tion? 

Mr. Combs: We object to that. 

Trial Examiner: I think at this point, Mr. Gilliam, you 
will have to tell me what you expect to prove by this 

line of inquiry and if opposing counsel so desire, I 
145 will exclude the witness while I hear from Mr. 
Gilliam. 
Mr. Combs: I think he should be excluded. 
Trial Examiner: Step in the other room, please. 


(The witness left the hearing room and the follow- 
ing occurred out of his sight and hearing.) 


Mr. Gilliam: I propose to show that the witness has 
information which would show from the investigation 
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and from information that he has given to the investi- 
gator concerning this Walsh-Healy matter that certain of 
his union suppliers are not complying with the minimum 
wage scale in the coal industry, now in effect and that 
these union suppliers are the same people who have 
been selling coal to him at $4 a ton which is the same 
price at which he has been receiving coal from non-union 
operators. 

And I think the relevance of it is, it goes to the ques- 
tion of whether or not these union operators are paying 
the union wage which is the identical wage with the 
Walsh-Healy requirements now in effect. 


* * * * * * * 


Trial Examiner: Just a moment. To what extent is 
this witness’ testimony hearsay? 

Mr. Gilliam: I think the witness has records on what 
has been paid by these people to their employees and 
I think he has that information. Now, to what extent it is 


hearsay, I do not know. I have not had the oppor- 
146 tunity to interrogate this witness. He is not my 

witness but I believe he does have firsthand infor- 
mation on that point. 


* * * * * * * 


Mr. Gilliam: May I interrupt just a moment? He is 
required, as I understand to get that information under 
the provisions of the Act from his suppliers. 


* * J J * * * 


Mr. Gilliam: It goes to the issue of the sub-standard 
finding by the Board in its supplemental decision which 
I have discussed previously and it is my purpose to show 
that the wages being paid by the Union are the same wages 
that the non-union operators are paying, that is, the 
Union signatories and that there is no such thing as 
a sub-standard with respect to union mines producing 
coal under the same circumstances as these non-union 
mines. 
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147 Trial Examiner: There was a portion of an oral 
statement by you and perhaps Dixie’s Exhibit No. 1 
in which you said you wanted to prove that the Board’s 
findings in the earlier case were erroneous in so far as 
the Board wrote of sub-standard conditions in non-union 
mines, Is that the subject matter to which this is directed? 

Mr. Gilliam: That is the subject matter, yes, sir. 

Trial Examiner: I sustain the objection unless and 
until the Board should reverse me on the motion which 
is Dixie’s Exhibit 1. 

Mr. Gilliam: This, also—and I would like the record 
to reflect this, is relevant to the question of whether 
or not there is an industry-wide contract in this industry 
and that is also one of the matters which the Board has 
ruled upon. The Board has found that there is not an 
industry-wide contract. 

* * * 
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Trial Examiner: I will ask Mr. Gilliam to elaborate 
on his point. 

Mr. Gilliam: The multi-employer, or what is really 
called here, the so-called industry-wide contract. 

Trial Examiner: No, I want to know how this witness’ 
testimony goes to this point. 

Mr. Gilliam: I see. Well, his testimony would tend to 
show that there is a group, that supplies him, of union 
signatories whose work would not be protected by this 

clause. 
149 It would show that they are not paying the union 

wage, that they are not and I do not know whether 
it will show that they are not paying the 40 cents but 
they are not paying the union wage. That this particular 
unit that is in discussion, the industry-wide unit, is not 
in fact an industry-wide unit because of the differing 
circumstances under which these gentlemen produce coal, 
that is, they hand-load coal, they are not automated mines 
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and that this contract here is one which would not protect 
their work but in fact would have an adverse effect upon 
them. 

Now, the way it would have an adverse effect would 
be that they have not had an opportunity—ultimately, 
this would be shown later—to bargain on this point 
That, if they did have to pay the union wage they would 
not be able to stay in business, 


153 


Q. (By Mr. Gilliam) Now, Mr. Davison, you said that 
some of these non-union operators signed a union con- 
tract, that is, those operators who supplied you coal 
during the period from January 1 through April 1, is 
that what I understand? A. You mean from this list I 
read off? 

Q. Yes. A. That was from April 1 to April 15 that we 
purchased from these people and some of them have 
signed the union contract. 

Q. Now, when did they sign the union contract, if you 
know? A. There I would again defer to my brother who 
actually received either the notice from the Union, or 
a copy of the contract, one of the two. 


* * * * * 
Cross Examination 
154 


* * * * * * . 


Q. Now, prior to 1964 was Riverton Coal Company a 
signatory to the Bituminous Wage Agreement? A. Yes, 
they were. 

Q. Do you remember when they first became a signa- 
tory? A. No, sir, they were signatory prior to my coming 
with the company so I could not say when they first be- 
came— 
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Q. That would have been prior to 1955? A. That is 
correct, sir. 

Q. Now, at the time that you came with the Riverton 
Coal Company, how many mines were they operating? 

A. Would you restate the question, please? 

Q. Just simply this, You said you came to the company 
in 1955. At that time how many mines was the Riverton 

Coal Company operating? A. It would be two or 
155 three, in that neighborhood. We have operated 

some that did not last. We have opened some that 
did not last. They open and close. At any time, I am not 
sure, 

Q. What determines, as far as you are concerned, how 
many mines that the company will operate—you say they 
are operating 3,000, I believe? A. Two thousand. 

Q. Two thousand? A. What determines 

Q. Yes. A. The big decisive factor is resource and 
capital. 

Q. Now, you say resource and capital, You have two 
mines that are signatories to the 1964 contract. Are they 
at full capacity? A. They are, sir. 

Q. Now, do you have mines that are not in produc- 
tion that the company owns, coal mines that are not 
in production? A. By that do you mean coal seams not in 
production? 

Q. Coal seams. A. Yes. 

Q. You have a whole acreage there. A. Yes, sir. 

Q. Now, you say you produced somewhere around 157,- 
000 tons between January 1 to, I believe, July of 1964. 

You produced that much? A. No, that was to 
156 March 31. 

Q. March 31. Did you sell all you could produce? 
A. Yes, sir. 

Q. Could you have sold more if you could have pro- 
duced more? 

Mr. Gilliam: May I inquire what period of time we 
are talking about with respect to that? 
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Trial Examiner: 1964, prior to the execution of the 
contract? 

The Witness: I would hope so. 

Q. (By Mr. Combs): You would hope so? A. Yes, sir. 
I could not swear because we did not have the coal to sell. 
When I say I “hope so,” I wish we had been able to. 


* * * * * * * 


The Witness: We sold all we had and, during that 
period, we were short on our orders so I would say, if 
the coal met the quality specifications, we certainly would 
have sold it. 


* 
157 


Q. (By Mr. Combs) During this period of time could 
you have put in operation more mines on your coal 
acreage to produce more coal? A. We could not have, sir. 

Q. Why not? A. Because our funds, our credit is 
stretched as far as it possibly can be stretched now. 

* * * cd e s td] 


Q. (By Mr. Combs) I believe you testified that the 
coal that you bought you paid $4.00 a ton for. A. $4.00 a 
ton base price. 

Q. And you say that $4.00 a ton was less than what 
it cost you to produce. 


* * * 
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Q. (By Mr. Combs): Could you answer the question? 

A. You said if I understand the question. You asked, 
is that $4.00 less than what it cost us to produce coal? 

Q. Yes. A. No, sir; it is more, to the best of my 
knowledge; it is more. 

Q. It is more? A. Yes, sir. 


* * * * 
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159 Q. This is before the contract was signed? A. 
We are talking about the three months prior to 
the signature of the contract. 

Q. Yes. I think you testified in three months, the three- 
months’ period after the signing of the contract that you 
bought less coal? <A. Yes, sir. 

Q. Why did you buy less coal? A. Less was offered 
to us for sale for purchase. 

Q. For the $4.00 a ton? A. That is correct, sir. 

Q. And yet you had testified that the $4.00 a ton was 
more than your cost of production? A. That is correct, 
sir. 

Q. Now, Mr. Davison, the Trial Examiner asked you 
a question about the fluctuation of the coal market. In 
the period before April 15, when you signed the contract, 
the three month period, did the market fluctuate any at 
that time because of seasonal demands or conditions? 
A. I could only speak for our own market, our per- 
sonal company’s market, and it does not fluctuate ap- 
preciably because of seasonal demands. 

Q. At any time during the year? A. That is correct, 
sir. 
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Q. (By Mr. Combs) Mr. Davison, your counsel has 
introduced in the record here exhibit 2-A which purports 
to show the number of non-union operators and the non- 

union tonnage purchased by Riverton during the 
163 periods of July, 1963 and December of 1964 

and July of 1963-64. These are duplicate copies, 
I suppose. I believe you testified that you do have in 
your possession the names of these companies from which 
this data was taken? 

A. Not here, sir. 

Q. But you do have that from which you had this ex- 
hibit made up? A. I have the figures put together that 
came from the records. That is vailable, yes, sir. 
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Q. Will you furnish us the names of those operators 
on which you base this exhibit? A. It will take me some 
time to contact my office and to get it prepared and 
either sent up or me bring it up when I come back again. 

Q. Any way you can get it the most convenient way. 
The names and addresses. 

Mr. Swigert: We will be glad to prepare it and produce 
it before the end of the hearing. 

Mr. Combs: That is all right, provided we reserve the 
right to cross-examine on that particular exhibit at the 
time we receive it. 

Mr. Swigert: That will be understood, Mr. Examiner. 

Trial Examiner: I think Mr. Combs is entitled to have 
the information sufficiently long before the close of the 

hearing as to make his independent investigation 
164 into the aceuracy of the witness’ testimony. 
Mr. Swigert: We will get it as soon as we can. 

Trial Examiner: Yes, I know. 


*. * * * * 


Cross Examination 


Q. (By Mr. Farmer) Mr. Davison, this coal that you 
purchase, is there any difference in quality between that 
and the coal you produce? A. Of course, as we all know 
in the coal business, coal varies in quality from day to 
day and mine to mine. But it is close. 

Q. You are not purchasing it because it is different, 
are you? A. No, sir, we try to keep it close. 

Q. What are you paying per ton for it now? A. $4.00. 

Q. And what were you paying in January of 1964? 
A. $4.00, sir. 

Q. Is that the market price for that quality of coal? 
A. In that area, yes, sir. 

Q. That is generally the price. You are not getting a 
special price? A. No, sir. Competition around us. 

Q. There is an awful lot of coal produced in that 
165 general area, isn’t there, some of it by large coal 
companies? A. That is correct, sir. 
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Q. Some by small and medium sized. Now, are you 
saying that you can not go out on the market and pur- 
chase coal beyond what you purchased— A. For the 
$4.00? 

Q. —For the $4.00? A. We have not been able to. 

Q. How diligently have you attempted to do that? 
A. We feel quite diligently, sir. 

Q. You are unable to purchase coal beyond what—this 
is your statement today, that you are unable to purchase 
any more coal than you are now purchasing? A. That is 
correct, sir. 

Q. What are some of the coal companies that are pro- 
ducing in that area and marketing coal other than these 
that you have named? A, I— 

Q. What area are you buying this coal from? A. Kana- 
wha County. 

Q. West Virginia? A. Yes, sir. 

Q. What are some of the larger companies that are 
operating in that area? A. Valley Camp, Carbon Fuel, 

Central Appalachian, to name three right off. 
166 Kelly’s Creek Coal Company. I don’t know his 
tonnage. 

Q. Does this happen to be a time when there is a good 
market for coal generally in your area? In other words, 
these other producing companies have a market for their 
coal other than selling it to you? A. Well, my conversa- 
tion with other coal salesmen, they seem to think that 
business is good. 

Q. Yes. A. I take their word for it. I do not know their 
business. 

Q. One of the reasons, perhaps, why you are unable 
to purchase coal at $4.00 a ton is because these other 
producers prefer to sell it just as you are to other cus- 
tomers at a higher price per ton? A. It could be, sir. 
I could not answer their reason for not selling it to us. 

Q. Well, that could be a reason, could it not? A. Yes, 
sir, I said it could be. 
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Q. (By Mr. Combs) Mr. Davison, in connection with 
the companies that you read, the names of non-union 
mines from which you were purchasing coal, you read 
21. How many of those mines are on your property, on 

the coal acreage of Riverton or Davison Fuel—are 
167 any of them? A. Yes, sir, some of them were. 


* * * * * * * 
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Q. Mr. Davison, when you prepared the exhibit that 
you are going to give us in connection with the purchased 
coal from these operators, the different ones— 

Trial Examiner: Are you talking about his exhibit No. 


2? 
Mr. Combs: Yes, that he is going to furnish. 
Trial Examiner: Let us call them by number. 
169 Mr. Combs: Yes, Exhibit No. 2. Would you 
specify as to which if any of those companies is on 
your properties and what type of royalty lease that you 
have in that? 

The Witness: We can ask what type of royalty lease. 

Q. (By Mr. Combs) Yes, whether it is a sub-lease or 
a lease in fee. A. In other words, whether it is on leased 
property or land in fee? 

Q. Yes. A. That information is available, as well. 

Q. Would you add that to your information that you 
are going to furnish? 

Mr. Swigert: What is that point, Counsel, so I can 
make a note of it? I did not hear what you are asking 
for. 

Mr. Combs: I wanted him to show in exhibit 2, which 
he is going to furnish, these mines and whether they are 
on his property or not and if so what type of lease 
arrangement he has with them. 

Trial Examiner: Whether these mines are on property 
leased or owned by Riverton? 

Mr. Combs: Yes, and what type of lease arrangement 
you have. Whether it is in fee. 
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Mr. Swigert: Whether it is a lease or contract to mine, 
you want that? 
Mr. Combs: Yes. 
170 The Witness: Mr. Combs, may I ask a question 
to make sure that, when I am getting this infor- 
mation up—you want the names of the companies and 
the addresses and whether it is on leased or owned 
property? 

Mr. Combs: Yes. 

The Witness: That is the information you want. Be- 
cause when I go through these voluminous files, I would 
not want to have to go through it again. 

Trial Examiner: He does not want just the companies 
that are on leased or owned property. 

The Witness: He wants all the information, all the 
names and addresses and if they are on our property, 
whether it is leased or owned. 

Mr. Gilliam: When you are doing that, could I ask you 
to indicate with respect to these mines whether they are 
union or non-union at the present time, and whether 
they were union or non-union prior to April 15? 

Mr. Combs: Let me address myself to a point that is 
of minor significance but after all, we are talking about 
signatories and non-signatories and union and non-union, 
and that may not be correct—they may belong to another 
union and might object to being classified as that. 

Trial Examiner: Proceed to furnish signatory and 
non-signatory. 

All right, back to the other table. 


171 Reprrecr HxaMInaTIoN 


Q. (By Mr. Swigert) Mr. Davison, you have 
given us the names of 23 non-signatory companies from 
which you purchased coal during the period from April 1 
to April 15, 1964, and you have testified that you stopped 
buying from them after you signed the contract on April 
15. Was coal still available from those companies after 
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April 15 at $4.00 a ton—did they have it for sale? Did 
they offer it for sale to you at $4.00 a ton after April 15, 
1964, these non-union companies? A. We did not purchase 
any non-union coal. 


* * * * * * * 


Trial Examiner: Counsel’s question is very simple. Do 
you know whether these companies had coal available for 
sale to Riverton if Riverton had wanted to buy it after 
April 15? 

The Witness: There again I would defer to my brother 
because he was there during that period of time. I was 
in Cincinnati. 

* . * * * * * 


Trial Examiner: Well, while counsel are thinking 
silently, I will try to get clear on something. When River- 
ton mines a ton of coal, it pays 40 cents into the fund? 

The Witness: That is correct, sir. 

Trial Examiner: When Riverton buys a ton of 
172 coal mined by these signatory operators, who pays 
the 40 cents? 

The Witness: From these small signatory operators we 
normally get a notice from the District Headquarters 
that so-and-so has signed the 1964 wage agreement and 
then that man will come in, the owner of that mine 
will come in and sign an authorization for us to deduct 
the 40 cents a ton and pay it at the same time we pay 
our own. 

Trial Examiner: Well, then, would you pay $3.60 a 
ton, instead of $4.00? 

The Witness: That is correct, sir. That would net to 
him $3.60. 

Trial Examiner: Now, when you buy a ton of coal from 
a non-signatory operator, we have the figure of 80 cents. 
If you were buying that coal today, who would pay the 
80 cents? 

The Witness: The only way we could buy it is if they 
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would pay it but we do not buy it so I could not say 
authoritatively who would pay it. 

Trial Examiner: You could pay $4.00 and pay an addi- 
tional 80 cents, assuming the coal is available? 

The Witness: Economically we could not do it, sir. 

Trial Examiner: I am not talking about whether you 
would go bankrupt. I am asking you a question. If 
you bought one ton of coal, you could do it at $4.00 
and pay the additional 80 cents yourself? 

The Witness: That is correct, sir. 
173 Trial Examiner: And the other point you would 
make is that in order to purchase this coal mined 
by a non-signatory operator, he would have to pay the 
80 cents and let you pay him $3.20? 

The Witness: That is correct, sir. 

Mr. Swigert: The contract permits us to buy non- 
signatory coal, Mr. Examiner, at any price we want to 
buy it for but we are the ones as you will see from 
the language of the contract in the complaint, we are 
the ones who are obligated to pay 80 cents a ton to 
the Union Fund. 

Mr. Gilliam: Mr. Examiner, do I understand that we 
are going to go into what the costs of production are 
for these small mines or the large mines because if we 
are I believe we are opening the door and I want to 
have an opportunity to go into that all of the way. 
We have a lot of testimony here about, did we take the 
40 cents off, do we take 80 cents off, and this goes to 
the effect of what the 80 cent clause is and whether 
or not these people can stay in business seems to me 
an extremely important question. 

Trial Examiner: Are you saying I opened the door? 

Mr. Gilliam: I am saying if we go into it, I think 
we ought to go all of the way. 


177 
(Recess.) 


69 


Trial Examiner: The hearing will come to order. Dur- 
ing the last recess another batch of telegrams was de- 
livered to all counsel and the Examiner. 

These telegrams I think, are all the same. Instead of 
putting in the record at the moment the one to me which 
I want to keep for a day or so, I will read it. It is 

addressed to me. 


178 “Re United Mine Workers Et Al., 5-CE-8 Et Al. 
The Board's Ruling of April 13, 1965 on appeal 

of Dan S. Davison is applicable also to substantially 
corresponding motion of Dixie Mining Company. 


By Direction of the Board: 


“John C. Truesdale, 
“Associate Executive Secretary.” 


I suppose, Mr. Gilliam, that it is your contention that 
your motion was granted as fully as was the motion of 
Mr. Swigert? 

Mr. Gilliam: That is right. 

With respect to—and they say “substantially corre- 
sponding motion,” I assume they are saying that we are 
allowed to go into the matters which we requested. We 
wanted to go into and that is our position. Mr. Swigert 
has been able to go into the matters that he wanted 
to go into and it is our position that we are entitled 
to go into the matters that we wanted to go into. 


* * * * * * * 


Mr. Swigert: I might say that is the way I interpret 
it, too, it sems reasonably clear to me that what they are 
trying to say is evidence is to be admitted in the pro- 
ceeding, the type of evidence outlined by Mr. Gilliam in 
his appeal, the type outlined by us in our appeal, the 

Board interprets them as asking for substantially 
179 corresponding type of evidence and grants both 
motions. 
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Trial Examiner: I am not going to have any more dis- 
cussion because Mr. Davison wants to get on and off the 
stand quickly if that is at all possible. I will say, when 
evidence is put in by any charging party, opposing 
counsel shall feel free to object and if I regard the 

evidence as irrelevant or immaterial, I expect to 
180 sustain the objection. And the Board may or may 
not reverse me then or later. 


* * * * * 


LEWIS DAVISON 


a witness called by counsel for the Charging Parties 
Dan S. Davison and Riverton Coal Company, being first 
duly sworn, was examined and testified as follows: 
Trial Examiner: Give us your name and spell your 
first name. 
The Witness: Lewis Davison: L-e-w-i-s. 


Direct ExaMINATION 


Q. (By Mr. Swigert): Where do you live, Mr. Davison? 
A. Charleston, West Virginia. 

Q. What is your occupation? A. President of Riverton 
Coal Company. 

Q. How long have you served in that capacity? A. 
Since approximately 1962. 

Q. Mr. Davison, your brother has already testified, 
naming 23 companies which he has identified as non- 
signatory, or non-union coal operators from which 

your company bought coal between April 1 
181 and April 15, 1964. Do you recall that testimony? 
A. Yes, sir. 

Q. And he named those companies. Now, he also 
testified that you have bought no coal from non-signa- 
tory, or non-signatory operators after April 15, 1964. 
A. Yes, sir. 

Q. And can you tell us whether coal continued to be 
available from the various companies named in that testi- 
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mony, the 23 companies after April 15, 1964 at a price 
of $4.00 a ton as previously? A. Yes, sir. 

Q. Why didn’t you continue to buy that coal at $4.00 
a ton from those sources after April 15, 1964? A. The 
way I interpret the contract if we bought the coal the 
Riverton Coal Company is liable for 80 cents a ton, and 
we just could not afford the premium of 80 cents a ton 
on top of it. 

Q. Now, do you know whether any of those 23 com- 
panies became signatories to the union agreement at any 
time after April 10, 1964? 


* * * 


182 


The Witness: Just offhand recollection—I can bring 
records to substantiate this—there are a few that I can 
remember that signed a contract since April 15 in order 
to bring us coal. 

Do you want me to name some of them? 

Q. (By Mr. Swigert) Yes, if you will. A. Basham 
Coal Company is one. The old Pat’s Coal Company 
which is on the list and is now the Eagle Coal Company 
and a signatory, and I think the old Keesee is now the 
Blue Ribbon Coal Company, a signatory. I may be a 
little bit off on some of these names. They change 
names like some of them change cars. I think the Bee 
Branch also signed a contract after April 15, and Wayne 
Coal Company operates about three or four mines and 
I think of those mines, that they operate, I think one 
or two of them are signatories and the other one is 
not. And that is all I recall, offhand. I can get a com- 
plete list if it is necessary. 

Q. After those companies became signatories, did you 
resume the purchase of coal from them? A. Yes, 

sir. 
183 Q. Did you have any conversations with any 
of those operators after April 15, relating to the 


subject of whether they should sign an agreement with 
the Union or not? A. I talked to nearly all of them. 


* * * *. * *. * 


Q. (By Mr. Swigert) What did you tell them? A. I 
told them that we would have to stop buying coal from 
them until they signed an agreement with the UMW. 

Q. And was it after that that you were notified that 
they had signed such an agreement? A. Yes, as they 
signed agreements, District 17 office, mailed to me a 
copy or to the company, a copy of a letter which stated 
that such-and-such a coal company by whomever signed 
it, signed 1964 bituminous wage agreement amended 
and after that point then we issued them a new contract 
to mine. 

Q. Was that after April 15, 1964? A. Yes, sir. 
184 Q. And that was after you had talked with 
these men that you received this notification sub- 
sequently? A. Yes, sir. 

Q. And what evidence, if any, did you receive from 
them after you resumed purchasing coal from them as 
to payments by them to the Mine Workers Fund and 
the amount paid? A. You mean for the Welfare Fund? 

Q. Yes. A. Unless they had a special letter of per- 
mission from the Union, we required them, or they gave 
us authorization to deduct the 40 cents on a check-off 
basis for them. 

Q. So, you paid only 40 cents a ton for coal that you 
bought from them after April 15 to the Union? A. Yes, 
sir. 

Q. You had paid nothing on coal you bought from 
them before April 15, is that correct? A. If they were 
non-union, we paid nothing, or non-signatories, excuse 
me. 
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Cross ExaMINnaTION 


185 Q. As the operating head of the Riverton Coal 
Company, are you familiar with the practices of 
the small operators with respect to their produc 

tion, these small producers? A. As a general rule; 

yes, sir. 

Q. Have you gone down into the coal fields and seen 
these operators in production? A. I would say I prob- 
ably have visited the larger percentage of all independent 
operators that we deal with. I mean, I have been to their 
place and inside their mines and watched their operation. 

Q. Would you describe the method of mining coal 
which they employ? A. You mean the method of how 
they mine coal? 

Q. Yes. A. Well, the large percentage of them are 
hand-loading operations. There are one, two—I think 
two, I know two for sure and possibly three that use 
mechanical loaders and the rest of them I think are 


handloading and they either shoot from the solid or 
undereut with cutting machines and shoot and then 
load, and hand load. 


Q. (By Mr. Gilliam) Would you explain for the record 
“shoot from the solid” for the education of those . 
186 present? A. Shoot from the solid drill. It depends 
on the height of the seam and the hardness, 
and so forth. You drill so many holes in and put dyna- 
mite in there, and you shoot and the coal breaks off the 
face and you pick it up either by hand loaders, or me- 
chanical loaders but most people who shoot from the 
solid use hand loaders. 
Q. They do not use electric detonators? A. Some of 
them do, I would say, and some of them do not. 
Q. Do you know how many tons per man per day 
these operators produce? 
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Mr. Gilliam: I am attempting to establish the cost of 
production within the mines which Mr. Davison is fa- 
miliar with and I want to show their cost of production— 


Mr. Gilliam: I want to show the cost of production 

per man per day is such a high cost that they can 

187 not afford to pay the union wage for their pro- 

duction and also pay the 40 cents per ton into 

the Welfare Fund. I think that the economics of the 

industry will speak for themselves. This gentleman is 

familiar with those economic facts and I also want to 

develop from him what, in contrast, the economics of 

mechanized production are which would be in his coal 
mines. He is mechanized as I understand. 

Trial Examiner: Would it make any material differ- 
ence on the issue of validity of the 80 cent clause if the 
operators were able to pay the 40 cents? 

Mr. Gilliam: Yes, it would. 

Trial Examiner: If the operators were able to pay it 
in your judgment, the 80 cent clause would be valid, 
and because some operators are unable to pay the 40 
cents, the clause is invalid. 

Mr. Gilliam: I would not express it that way. I would 
say it is relevant to that question. I would say that the 
ability of them to pay the union scale is relevant to the 
question of the validity of the 80-cent clause. It goes to 
the purpose of the 80 cent clause. It also goes to the 
additional question of what is the unit here, whether 
this is an industry-wide unit, and, as I understand the 
Board’s decision, if it is not an industry-wide unit, then 
the 8 (e) clause is invalid. 

It also goes to the question again of whether or 

188 not they are trying to protect the work of the 
bargaining unit, and if there is a comparable wage 

which the Union operators are paying as compared to 
the non-union operators, then it is my position that they 
are not attempting to protect the work of that bar- 
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gaining unit but are in effect precluding that bargaining 
unit from competing in the coal market. In other words, 
if they are paying the full union scale, then it is my 
contention they can not remain in business, these small 
operators like the operators that I represent. If they 
are not paying the union scale, then the union’s conten- 
tion that they are protecting the work of their bargain- 
ing unit is not correct. 

Trial Examiner: I can understand certain points you 
made wherein this may be relevant in connection with 
those points. I do not have the same opinion with other 
points you made. But, if you can establish the relevancy 
on one ground, you can explore it. Go ahead. I will hear 
some more comments. 

Mr. Combs: We object to that. 

Trial Examiner: I understand your exception is auto- 
matic. 

Q. (By Mr. Gilliam) Now, would you state what aver- 
age production per man per day the hand loading opera- 
tions which supply you produce? 


Mr. Gilliam: Let me see if I can qualify him. 

Q. (By Mr. Gilliam) How long have you been pur- 
chasing coal from the companies which we have been 
discussing? A. Oh, since about 1947. 

Q. And since that time have you regularly visited 
190 these mines? A. Well, not since 1947, since about 
1959 or 1960 is when I started up there in that 

field. 

Q. Now, in the course of your visits have you had 
conversations with these operators whereby you have 
learned the nature of their operations? A. Fairly well. 


* . * * * . * 
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194 


Q. What I am asking you is this: Assuming hypo- 

thetically that you were running a mechanized opera- 

tion as you are, would your production per man per 

195 day be higher than if you were running a hand- 
loading operation? A. Quite a bit. 

Q. Now, could you explain the difference? 

Trial Examiner: That is the purpose of mechanization, 
is it not? 

Q. (By Mr. Gilliam) Could you explain the reason 
why that is so? A. Machines are usually— 

Mr. Farmer: That is self-evident. 

Mr. Gilliam: I would like to have it for the record, 
thank you. 

Trial Examiner: Isn’t this the purpose, or at least, 
one of the purposes of mechanization? 

Mr. Gilliam: It certainly is one of the purposes of 
mechanization and I want to go into what are the effects 
of mechanization. 

Mr. Combs: We object. 

Trial Examiner: I suppose it would be twofold: To 
increase the production per man, and to decrease the 
number of employees required. 

Mr. Gilliam: I would think that is so, also, Mr. Exam- 
iner, I think that is quite relevant to this issue. 

Trial Examiner: Well, let us get it. Is that a fact? 

The Witness: I guess it might be, in some respects. 

We have increased our pay roll over the past fif- 
196 teen or twenty years, but also increased our pro- 
duction quite a bit. 

Q. (By Mr. Gilliam) Now, you have said that there is 
a difference in the amount produced in a mechanized 
mine as opposed to a handloading operation? A. Yes, 
sir. 

Q. What is the genera] difference? 

Mr. Farmer: I object. 
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Trial Examiner: Tell us the basis of your knowledge 
if you believe you can answer that question. 

The Witness: Well, we have one mine which is 100 
per cent continuous operation, and we employ five men 
to the machine and those five men will produce anywhere 
from between three and five hundred tons per machine- 
shift. Now, of all the contract mines that we have in 
operation that we buy coal from there is not one hand- 
loading mine that even comes close to that where they 
would have three, five or fifteen men. 


* * * * * 
200 
Cross ExaMInaTIon 


Q. (By Mr. Combs) Mr. Davison, in connection with 
the companies that you said signed the contracts after 
you had signed the contract, you named some companies 
here; are those companies operating on your property? 
A. Would you read the companies off? I might be able 
to recall some of them definitely. 

Q. You have them there. You testified that the Basham 
Corporation. A. He is on our property. 

Q. What kind of an arrangement do you have with 
Mr. Basham—what is his contract, or release? You said 
you had a work contract—what happens? A. Prior to 
April most of our operators had oral agreements to 
mine coal off of our property. At the time of shutdown 
and signing of the new 1964 contracts, I canceled every- 
body’s mining agreement on our property whether it was 
written or oral. That cleaned everybody out and then 
the ones that showed me they were signatories, then I 
gave them a new written contract to mine coal. 

Q. Now, would you describe that contract for us, 
please? What was the nature of that contract? <A. It 

primarily gives them permission to mine coal off of 
201 property we own, or have under lease for a cer- 
tain “X” number of dollars per ton and you take 
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any fixed charge out of it such as any supplies they would 
buy through the company, or any royalty payments which 
they would owe or any dumping charges or anything 
relevant to the production of coal and they would sign 
this contract to produce “X” number of tons per month 
and it had a ten-day cancellation clause on it and a 
thirty-day cancellation clause in it for failure to mine. 

Q. What kind of supervision or control do you have 
over these companies? A. All of the mines on our prop- 
erty we do all of the underground mining engineering 
for them. 

Q. Do you keep any pay roll for them? A. No, sir. 

Q. Now, I misunderstood you then when you said you 
had received pay roll figures from some of these people. 
A. I said I had received figures from them but I do 
not keep the books for them. 


* * * * * * * 


Q. Now, does the Pat’s Coal Company, which I 
202. believe you said was now the Blue Eagle— A. 
Eagle Coal Company. 

Q. I keep talking about the Blue Hagle. —the Eagle 
Coal Company. Is he on your property? A. He is on 
some property we have under lease. 

Q. Is he under about the same type of contract that 
Basham is? A. Yes. 

Q. What about the Keesee, or the Blue Ribbon? A. All 
of the contract mines we have on our property has the 
same identical contract. The price of coal may vary with 
the royalty or the quality of coal and so forth. 

Q. Are all of these 21 mines then on your property? 
A. That I would have to check. 

Q. You heard the testimony of your brother. He 
named them, What would be your general idea about 
that? A. I would say a large per cent of the twenty-one 
he named were at one time on our property. 

Mr. Swigert: He named 23, Mr. Examiner. 

Trial Examiner: Twenty-three is my recollection. 
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Mr. Combs: Twenty-three. And he referred to you as 
being one who could tell us. 

The Witness: I came up here, intending to testify on 
another problem and I do not have these records up to 
date. 

Mr. Combs: And, as I understand your contract con- 

tains a clause that gives you a refusal to buy all 
203 of the production of these mines on your property? 
The Witness: It gives us first refusal on all of 

the production of coal on our property. 

Q. (By Mr. Combs) And then your contract of pro- 
duction is limited to the amount of production you want 
them to produce? A. We, in setting up these contracts, 
ask the men, or the owners of these small companies 
how much coal they can produce and that was the figure 
that was put on the contract. 

Q. Well, what type of royalty do they pay you? A. I 
say, it all depends, 15 cents or 35 cents; it depends on 
the property they are on. 

Q. Does it go any higher than what you have estimated 
here? A. The royalty? 

Q. Yes. A. No, sir. The land royalty. 

Mr. Boiarsky: What was the last answer? 

Trial Examiner: Can you read it? 


(Answer read.) 


The Witness: The question you asked, was, did the 
royalty go any higher? 

Q. (By Mr. Combs) Yes. A. I said no, and I qualified 
my answer and said the land royalty does not go any 
higher. 

Q. Now, what and how do you charge the services that 

you render to these people—your engineering 
204 ~=services that you testified to? A. We charge them 
so much a ton. 

Q. That is, in addition to the royalty? <A. Yes, sir. 

Q. How much do you charge them? A. It usually 
averages out about 3 cents a ton. 
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Q. About 3 cents a ton? A. Yes. 

Q. Is that uniform all over these contracts? A. Yes, 
sir. 

Q. What about the processing of this coal—can you 
process the coal for them? A. We buy the coal in their 
trucks at our ramps. 

Q. They deliver it to your ramps, raw coal? A. Yes. 

Q. Are there any other services that you render to 
these people? A. Oh, they are able to buy supplies 
through our mines warehouses and company store at 
better prices than they could buy outside. They take 
advantage of our large-volume buying. 

Q. Is that part of your contract with them? <A. No, 
sir; it is strictly at their discretion. 

Q. It is just a custom or practice? A. It is at their 

discretion as to whether they want to or not. 
205 Q. When you do sell to them, do you make any 
profit at all? A. We make some profit; yes. 

Q. Now, you were talking about purchasing raw coal 
in the vicinity—I think the Trial Examiner asked the 
question a while ago, too—to what vicinity is the opera- 
tion on your property? A. We have some property on 
Lenz Creek, a four mile area off of Lenz Creek. And 
four mile area of Lens Creek and then on the upper 
end we have some property on Paint Creek in both 
Kanawha and Fayette Counties. 

Q. Do all of these operators bring their coal to your 
ramp? Do you buy the coal that way, purchase it f.o.b. 
your ramp? A. Yes, sir. 

Q. About how far is the distance from your property— 
the furthest distance from the property to your ramp 
where you purchase the coal? <A. I think the furthest 
man trucks coal about ten or eleven miles. 

Q. What county is your property in, the Riverton 

Mines, in West Virginia? A. County? 
206 Q. Yes. A. What county? Our Riverton proper- 
ty, that is in Kanawha County. 
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Q. All of these operators from whom you purchase 
coal are in Kanawha County? A. No, sir. There are some 
from Boone County. 

Q. That is adjacent? A. Yes, that is not on our prop- 
erty. 

Q. Do you finance any of these operations on your 
property? A. We have in the past. 

Q. Just to what degree would you finance them? A. It 
depends on the operator. 

Q. Has it been a pretty gencral practice of your com- 
pany? <A. It has in the past. 

Q. Is it still? A. No, sir. 

Q. Are there any other charges besides the supplies or 
services and the charges for the engineering, are there any 
other charges—what about power or roads or things of 
that character? A, If they buy power from us, we charge 
them for it. 

Q. Do you make a profit on that? A. I do not know 
if we do or not. That is a very hard thing to answer 
because it all depends on the amount of it that they use. 


* * * * * is i 
211 
Repirect Examination 


Q. (By Mr. Swigert) Mr. Davison, on these mines that 
are on your property about which Mr. Combs was in- 
terrogating, who hires the labor that is used on those 
mine operations? A. Evidently the person who owns the 
equipment and produces the coal. 

Q. Do you hire the labor? A. I have nothing to do 
with the labor. 

Q. Do you control or direct the labor in any way in 
those operations? A. No, sir. 

Q. Who puts up the capital to operate those mines, 
do you know? A. The mine owner puts up the capital. 

Mr. Farmer: Who is the mine owner? 

Trial Examiner: The lessee. 
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Mr. Combs: The lessee? 

Q. (By Mr. Swigert) By the “mine owner,” do you 
mean the operator of the mine? A. The operator of the 
small contract mine. 

Q. Who did you say trucked the coal? A. Who trucked 

it? 
212 Q. Yes. A. The small independent operators? 
Q. Yes. A. They usually truck themselves, or hire 
someone to truck it for them. 

Q. Do you truck it for them? A. No, sir. 

Q. Who determines whether they operate on a par- 
ticular day or not? A, They do. The only restriction 
we have is our ramp is open five days a week. 


* * * * * * 
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Q. (By Mr. Gilliam) Did I understand you to testify 
that you have financed some of these smaller operators? 

Mr. Combs: He has testified to that. 

Mr. Hopkins: He testified, if I recall it correctly, that 
it has been a general practice. 

Trial Examiner: Let the witness answer the question. 

The Witness: Yes, I testified to that before. 

Q. (By Mr. Gilliam) Are you financing any such 
suppliers at the present time? A. I think there are a 
few holdovers that owe us money yet. 

Q. Now, with respect to these companies which you 
financed, do you have records from them concerning their 
pay rolls, and their costs as a part of the financing agree- 
ment? A. No, sir. 

Q. How do you check their payments? A. We set their 
payments, so many cents or so many dollars per month. 
It depends on their production. 

Q. Do I understand that you loan them so much money 
and then they pay you back, based upon their production? 
A. Yes, sir. 

Q. And they pay you so much per ton production? 
A. Yes, sir. 
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Q. Now, on the withholding of the 40 cents that you 

testified to, do you know the names of the com- 

214 panies which you withhold 40 cents on? A. I might 
know a few of them offhand. 

Q. I would like to have those names supplied for the 
record. 

Mr. Farmer: I object, Mr. Examiner. I do not think 
it is relevant. 

Trial Examiner: Well, I think we are building up a— 

Mr. Gilliam: May I point out the relevance of this, 
Mr. Examiner? 

Trial Examiner: Well, it was not inquired into by 
Respondent as I thought it might have been on cross 
examination, to test the credibility of the witness. Need 
we go into it when he comes back on redirect? He has 
testified that as to some companies he withholds the 40 
cents because they are signatories. 

Mr. Combs: Mr. Trial Examiner, as I understand what 
he is saying, and we object to your request—he is simply 
saying that these operators make their company their 
agents to withhold and deliver it to the Welfare Fund. 
That is all. 

Mr. Gilliam: I want to know which companies these 
are for this reason: They are getting $3.60 as I under- 
stand it, instead of $4.00 per ton and I believe their 
records will show that they are paying less per man 
per day in terms of wages than the non-union operators 
are paying—the non-signatories; excuse me—and for 
that reason I would like to have the names of these 

companies and I would like to know who they are 
215 so I could find out what they are paying in terms 
of wages. 


* * * * . * 


Trial Examiner: I will sustain the objection. 


Trial Examiner: I am not at all certain that this is 
an area into which we should go, that certain companies 
have lower costs per man than others. I have allowed 
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some inquiries on this, although I have been puzzled 
about it, hoping that it would get clear to me. 

Mr. Gilliam: Mr. Examiner, I intend, if I am permit- 
ted, to go into the question of sweethearting at length 
in this proceeding. I think, for the reasons that I have 
stated on the record already, it is relevant and material 
to this entire question of the validity of the contract 
under Section 8 (e) and my interpretation of the Board’s 
ruling on my special request is that I shall be permitted 
to go into that question so far as I can produce relevant 
and competent evidence concerning the point, and if I am 
not permitted to go into it, I would like to have your 
ruling on that point so we can clarify it with the 

Board. 
216 Trial Examiner: In the past days you have 

contended, Mr. Gilliam, and in Dixie’s Exhibit No. 
1 to the Board, that the Board should not have character- 
ized the non-union coal industry as having substandard 
labor conditions. Such characterization having appeared 
in the Board’s decision, or Supplemental Decision, which 
is the Supplemental being 148 NLRB No. 31. Is that the 
points which are within the scope of this hearing and 
point at which this inquiry is directed? 

Mr. Gilliam: It is directed to that point and to other 
that is again the question of the unit here which is 
the appropriate unit for the determination of whether 
or not the clause is valid. 

Trial Examiner: As I construe this series of telegrams 
from the Board to me, I do not believe that I need 
receive evidence to correct allegedly erroneous findings by 
the Board in an earlier decision concerning the possi- 
bility of substandard labor conditions in a non-union 
coal mine. And I do not see that it is relevant and 
material here to receive evidence to correct the allegedly 
erroneous determinations of the Board. 


85 


Trial Examiner: Now, that leaves the question of 
whether this should be received on the defense raised 
by the Respondent Unions before the Board on the multi- 
employer unit. 

Mr. Gilliam: There is another point, also, on that. 
217 Trial Examiner: I have not had that defense 
raised in this case. 

Mr. Gilliam: There is another point on this, and I be- 
lieve it goes to the effect of the clause because it is my 
contention that these small operators can not pay 80 
cents a ton. 

Furthermore, they cannot pay the 40 cents a ton and 
the union wage, and the practice of the sweethearting 
is such that they will be encouraged, if this clause is 
held valid, to enter into a contract with the union which 
can only be on a sweethearting basis. 

I will attempt to establish that the practice of sweet- 
hearting is widespread throughout the industry and it 
is well known to the small operators that this practice 
is one which would cause them to enter into union con- 
tracts and that the effect of the 80-cent clause will be 
felt because of the existence of this practice. 

Trial Examiner: The subject of sweethearting, as you 
have expressed it, is one which has troubled me somewhat 
since the first telegram from the Board, and the last 
telegram relating to your motion has not clarified it in 
my mind. I tentatively thought that I would let you 
offer evidence in that area. But I think this evidence 
is going to have to be presented in each instance in such 
a way that I will know the points to which it goes and 

will be able to rule intelligently. I think evidence 
218 on the alleged sweetheart agreements and their 

effect can be offered better than by the pending 
inquiry of the witness, and, in so far as I can understand 
any relevance in that pending inquiry, it relates to the 
alleged erroneous findings of the Board which, as I have 
said, I do not think I should receive evidence about. 
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Mr. Gilliam: Mr. Examiner, if you do not receive evi- 
dence concerning substandard wages and that finding, I 
would say that you are precluding me from going into 
the question of this practice as to whether or not it 
exists, because the sweethearting goes to the question of 
substandard wages and it also goes to the question of 
protection of the union employees, protecting their work. 
If they are sweethearting, it is my position that this 
contract will not protect their work but will, in fact, 
put them out of work because they will be forced to 
pay the 40 cents under the policing provisions, also. 

Trial Examiner: I presume that you have witnesses 
who are qualified to testify about specific instances of 
alleged sweethearting. 

Mr. Gilliam: Mr. Examiner, I would not be able, 
without going into a long inquiry on specific mines 
which I may have to do to establish the practice of 
sweethearting, however, there are public records which 
I believe will establish this practice, and I will offer 

those records at the proper time, but again, when 
219 you say specific instances of specific mines, it will 

be a long and lengthy hearing if we are going to 
go into specific instances on each point. 

I think the public records, themselves, will show specific 
instances. 

Trial Examiner: All right, then, bring the records in. 

Mr. Gilliam: I do believe that there is a great deal of 
information concerning the signatories to the union 
contract, to the UMW contract, which will be received, 
or should be received on the question of sweethearting, 
and if I understand you correctly, we will be permitted to 
show that so long as it is relevant to this query— 

Trial Examiner: I said that I had hoped that the 
ruling of the Board would be clear: It has not been; 
that my inclination is to permit you to show instances 
that you have alleged concerning the sweethearting. 

That is my present inclination. 
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Mr. Gilliam: Mr. Examiner, I do not wish to burden 
you with further questioning on the point, but I am a 
little confused at this point. Is it your ruling that you will 
not go into anything in the Board’s opinion which I 
allege is erroneous? 

Trial Examiner: Did you allege that the Board made 
erroneous findings in any respect other than the state- 
ment that working conditions in non-union mines are 
substandard? 

Mr. Gilliam: Yes, I did. I believe my motion will show 
that I made a number of allegations with respect to 
where the Board’s opinion was erroneous, 

Trial Examiner: All right. And, in so far as I 
223 have made any comment, it is confined to the 
alleged erroneous findings that working conditions 

in non-union mines are substandard. 

My remarks are confined to that context on your part. 

Mr. Gilliam: So that you would not permit me to go 
into that? 

Trial Examiner: That one. I do not make any ruling 
with respect to alleged erroneous findings by the Board 
in other respects until you offer evidence on it. 

Mr. Gilliam: But on that point you will not receive 
evidence, do I understand that? 

Trial Examiner: That is right. 


* * * * 


Q. (By Mr. Combs) I just want to clarify this, Mr. 
Davison. You testified that, after you had executed the 
1964 contract, you canceled all of the contracts and 
leases of operators operating on your property? A. Yes, 
sir. 

Q. And that, after you executed the contract, that you 
executed new contracts to mine coal on that property? 
A. Yes, sir. 
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Q. And that you had certain services and certain 
stipulations with reference to the mining of that coal and 
that these contracts set out those stipulations? <A. Yes, 
sir. 


Q. (By Mr. Swigert) Mr. Davison, you testified in 
response to questions raised by Mr. Gilliam about your 
company having financed some mines, When did that 
occur, and what do you mean by “financed the mines’? 
A. Well, in the past years most of your larger coal 

companies, it had been past practice or prior prac- 
228 tice to help some of these small operators get 

started and usually in cash advance or rental 
of equipment, and so on, we, in the past, used to do 
quite a bit of it and we do not do that any more. 

Q. When did you stop doing that? A. About the first 
of the year. 

Q. Of what year, this year? A. 1964. 

Q. So, in the period that we are talking about, Jan- 
uary 1, 1964 to April 15, 1964, did you have any financing 
arrangements with mines from which you were buying 
coal? A. We may. I would have to check the records 
and see if we did for sure or not. I do not know of 
anything. Maybe a few hundred dollars here or there 
but nothing major. 

Q. Nothing major. 

Mr. Swigert: Thank you. 

Q. (By Mr. Combs) But you did testify that you had 
considerably owed to you as a result of past financing? 
A. Yes, sir. 


Q. (By Mr. Combs) Does your company furnish any 
equipment used by these smaller operators? 

229 A. Yes, sir. 
Q. What type of equipment do you furnish? 
A. Oh, I think we have a diesel generator out. A couple 
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of small cutting machines, and various small tools and 
hand drills, and so on. 

Q. Is this generally true of the signatories to your 
property? A. Not generally any more. The small amount 
we have out—it is not general. It may be restricted to 
two or three operators. 


239 
Thursday, April 15, 1965 


* * * 


Trial Examiner: The hearing will come to order. 

Messrs. Blackburn and Swigert have rested their cases. 
Mr. Gilliam is about ready to call his first witness. Late 
yesterday, when Mr. Gilliam was examining a witness 
called by Mr. Swigert, I made a ruling against Mr. 
Gilliam which he obviously regarded as contrary to the 
Board’s telegraphic ruling on the motion which he had 
filed, Dixie’s Exhibit No. 1. After the hearing recessed 
yesterday, I considered the matter further. At this point, 
I believe that I should make a statement. 

Karly in this hearing, I concluded that the majority 
decision at 148 NLRB No. 31 was an applicable precedent 
binding upon me in this case, I said so, and thereafter, 
Messrs. Swigert and Gilliam filed with the Board mo- 
tions which are Davison’s Exhibit No. 1 and Dixie’s ex- 
hibit No. 1. The Board issued a telegraphic ruling upon 
Mr. Swigert’s motion. Counsel for the Respondent sent 
two telegrams to the Board in protest. The Board replied 
by telegram and, in a third telegram, ruled upon Mr. 
Gilliam’s motion. When I read all the motions and tele- 
grams together, I reach the conclusion that the substance 
of the Board’s telegraphic rulings is that 148 NLRB No. 
31 is not a precedent binding upon me and that I should 
hear this case and decide the issues without regard 
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to the findings made and conclusions reached in 
242 148 NLRB No. 31. 

As I said, Mr. Swigert has rested his case. He 
has put in all the testimony he wishes, and all of his 
exhibits have been received except Davison’s Exhibit 
No. 3A through 3-E upon which I reserved ruling. Turn- 
ing to Mr. Gilliam’s contentions, and looking at page 5 
and subsequent pages of Dixie’s exhibit No. 1, particu- 
larly paragraph 5 and subsequent numbered paragraphs, 
we see the outlines of the evidence which Mr. Gilliam 
believes that he is entitled to put in this record pursuant 
to the Board’s telegraphic ruling upon his motion. I 
cannot say at this time exactly how I will rule upon 
objections which will be made to the receipt of evidence 
that Mr. Gilliam will offer. I can say, however, that I 
do not believe that the Board has directed me to receive, 
during the presentation of Mr. Gilliam’s case in chief, 
evidence on each and all subject matters set forth on 
page 5 and subsequent pages of Dixie’s Exhibit No. 1. 
J think that the Board expects me to exercise an inde- 
pendent and fair judgment in ruling upon objections 
to the admission of evidence as though the issues were 
ones of first impression. 

I emphasize that the comments I now make apply pri- 
marily to the presentation of evidence during Mr. Gil- 
liam’s case in chief. After we have heard evidence in 
defense, I may conclude that Mr. Gilliam, in rebuttal, 
may properly offer evidence which I have rejected 

earlier. 
244 


* * * * * * 


Mr. Gilliam advised me off the record a moment 
245 ago that the witness’ testimony, if received, will 
go to the following paragraphs of Dixie’s Exhibit 

No. 1, 5, 6, 9, 11 and 13. 
Turning to those paragraphs, Mr. Gilliam’s quarrel 
seems to be with a stipulation in an earlier proceeding 
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and findings of fact made by the Board with respect to 
alleged substandard labor conditions in non-union mines. 
As I recall, this is the same or similar point upon which 
I ruled late yesterday. In view of the statement which 
I made on the record at the beginning of this hearing, 
I believe that testimony in support of the allegations in 
paragraphs 5 and 6 of Dixie’s Exhibit No. 1 should be 
received in rebuttal if at all, depending upon the nature 
of the defense. You understand, of course, Mr. Gilliam, 
that your exception is automatic. 

Turning to paragraph 9, or that portion of it on page 
8, it is recited, “Dixie has offered to prove and believes 
that it should be given an opportunity to prove, that 
the 80 cent clause will, in fact, cause a cessation of 
union-non-union business.” I think you are now free 
to offer evidence in that connection, Mr. Gilliam. And, 
perhaps, in connection with subsequent sentences in para- 
graph 9 as the evidence may unfold and I may be en- 
lightened, Paragraph 11 of Dixie’s Exhibit No. 1 seems 
to be a quarrel with certain findings made by member 
Jenkins in his dissent in 148 NLRB No. 31. I do not 
Propose to take evidence at this time which would sub- 

stantiate Dixie’s contention that Mr. Jenkins’ find- 
246 ings are erroneous. Depending upon the nature 

of the defense evidence, it may be appropriate 
in rebuttal for Mr. Gilliam to renew his contention. 

Paragraph 13 asserts in part that Dixie should be per- 
mitted to present evidence concerning the economic history 
and circumstances of the industry, the locality, and the 
parties, for the purpose of showing that the parties 
understood and acquiesced in the secondary object of 
the 80-cent clause. You are free to go into that subject, 
Mr. Gilliam. 


* * * 
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248 
QUIN MORTON II 


a witness, being called by counsel for Dixie Mining Co., 
first duly sworn, was examined and testified as follows: 
Trial Examiner: Give your name and address, please. 
The Witness: Quin Morton, II. 
Trial Examiner: Your address? 
249 The Witness: My business address is 1307 
KanawhaVall ey Building, Charleston, West Vir- 
ginia. 


Drrecr ExaMINaTION 


Q. (By Mr. Gilliam) Mr. Morton, would you tell us 
what your occupation is, please, sir. A. I am executive 
vice president of the Southern Coal Producers Associa- 
ciation, and Executive Secretary of Kanawha Coal As- 
ciation. 

Q. State for what period you have held those positions. 
A. I became executive vice president of the Southern 


Coal Producers Association August 1, 1964. I became 
executive secretary of Kanawha Coal Operators Associ- 
ation in April of 1959. 

Q. And you currently hold both of these positions, is 
that correct? A. I do. 

Q. Would you describe your duties with respect to 
each of these positions that you have. A. My duties are 
to represent the members of each of my associations in 
negotiation matters, in contact with United Mine Workers 
of America and with the Kanawha Coal Operators As- 
sociation I have the additional duty of representing our 
company in matters of arbitration under the grievance 
procedures set forth in the National Bituminous Coal 

Wage Agreement. 
250 Q. Prior to the time that you held these posi- 
tions what was your occupation? A. In August of 1958 
through until March of 1959 I managed a mine for the 
Robinson and Robinson Company of Charleston. Robinson 


93 


and Robinson is a mining engineering firm. I managed 
a mine for Kimberly Collieries located in Kanawha 
County, West Virginia. Prior to that I worked from 
1945 through July of 1958 with the Ames Mining Com- 
pany, Ames Coal Company, when it was organized in 
1951, with Buchanan County Coal Corporation after 1949. 
I worked for the Winifred Collieries Company from 
1949 until it was sold in 1955. I worked with Winifred 
Collieries Company in ’31 and intermittently through my 
school days and then until I went to the army in 1940. 
Q. Would you describe your duties with the various 
coal companies that you have been employed by? A. In 
the thirties I started out working in and around the 
coal mines in any job that was necessary—mine labor— 
primarily to learn what the industry was about. From 
about 1936 or 1937 I worked in the pay roll offices and 
handled regular payroll matters and maintained some cost 
sheets. When I returned from the army in 1945 I started 
as safety director for Winifred Collieries and Ames 
Mining Company. I worked in safety matters. I also 
substituted for mine superintendents when they were 
ill or on vacation and management jobs in and 

251 around the mines. 

In 1951 I was made assistant to the general 
manager of the company. I was placed in charge of 
mines in Mingo County with duties at certain other 
mines of the company or companies and in 1955 I was 
made, I was given charge of the mines in Buchanan 
County in addition to the mines in Mingo County. 


* . * * * * * 
252 


Q. Mr. Morton, could you tell me the approximate 
annual tonnage produced by the members of the Southern 
Coal Producers Association? A. It is approximately 52 
million tons per year. 

Q. Now, Mr. Morton, so that we can understand 
certain terms which will be used in this examination, 
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would you tell me what a title 1 mine is? A. A title 1 
mine is one that employs less than fifteen men. 

Q. Would you tell me what a title 2 mine is? A. A 
title 2 mine employs in excess of fifteen men. 

Q. Would you tell me what a truck mine is? A. A 
truck mine or my definition of a truck mine is a mine 
that produces from maybe fifty to five hundred tons 
per day. The coal is produced and put in a mine and 
is trucked to the railroad siding. 


254 


Trial Examiner: Now, do you know the meaning of 
the term “small mine” as commonly used in the industry? 

The Witness: The term “small mine” as commonly 
used in the industry is a mine that produces from fifty 
to possibly five hundred tons. 


* * * * ° * . 


Q. (By Mr. Gilliam) Now, also, in the course of the 
hearing there have been references to mechanized mines. 
Could you describe what the comman understanding in 
the industry is when describing a mechanized mine? 
A. A mechanized mine is a mine that employs machinery 
to load coal. It could be a combination of cutting ma- 
chines, mobile cutting machines, rubber-tired cutting 
machines, or track-mounted cutting machines. By 

that I mean mounted on the Caterpillar 
255 tracks, loading machines, shuttle cars, drilling 

units that are mounted and mobile. The coal is 
broken down in this particular situation by explosives and 
it is loaded by machinery. Another type of mechanical 
mine is a mine employing continuous miners’ shuttle 
cars. 

Q. What is a continuous miner? A. A continuous miner 
is a machine that cuts and breaks and loads the coal 
into some means of transportation. 
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Q. Could you tell us what cost ranges the price of a 
continuous miner would have to an operator? 


*. * * * * * * 


The Witness: The cost of these machines, the last 
ones I purchased was around $70,000. However, the cost 
ranges from somewhere in the neighborhood of $50,000 
up to possibly two or three hundred thousand 

dollars. 
256 


* * * * * * * 


Q. (By Mr. Gilliam) Now, also we have heard the 
term “handloading” used to describe certain mine opera- 
tions. Would you tell us what is meant in the trade by 
the term “hand loading”? A. Hand loading applies to 
loading coal by a miner with a shovel into mine cars or 
some type of conveyance. The miner generally takes the 
coal that he shoots down himself, or has been shot by 
explosives and loads it into some means of transpor- 
tation, a mine car, it could be a chain conveyor or what 
some people refer to as rubber tired cars. 

Q. Now, referring back to your previous testimony 
about Title 1 mines, truck mines, and small mines, are 
these mines mines which employ hand loading methods? 
A. Many of them do employ hand loading methods. 

Q. Do these mines employ continuous mining equip- 
ment? A. It is possible that some do. I don’t know of 
any. 


Q. (By Mr. Gilliam) Mr. Morton, could you tell me 
from your experience and knowledge including your un- 
derstanding of the business practices what the small 
truck mine operators’ ability is to operate under the 

National Bituminous Coal Wage Agreement? 
261 Mr. Hopkins: To which we object. 
Mr. Combs: We object to that. 
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Trial Examiner: Sustained. Have you had any experi- 
ence in connection with the question whether small op- 
erators can operate under that agreement? You can 
answer this question yes or no. 

The Witness: Yes, I have. 

Trial Examiner: Tell us of those experiences. Identify 
each operator by name. Give us the date of the experi- 
ence. 

The Witness: I base the answer to the question, Mr. 
Examiner, on the fact that, in my experience in pro- 
duction costs and based on a knowledge acquired over the 
years in production of hand-loading mines. 


* * * * * * * 


The Witness: Based on these years of experience and 
my knowledge of the production of hand-loading miners 
and the cost of that production, they can not pay the 
union scale and the 40 cents per ton, and compete in 
today’s market. 

Trial Examiner: Well my next question to you is to 

explain, bearing in mind that I am unfamiliar in 
262 ~—this field, tell me why. 
The Witness: I believe, Mr. Examiner, I can 
give you an example based on theoretical if you want to 
eall it, that * * * 


Let us not talk about a theoretical mine but tell me 
why a small operator could not remain in business under 
the agreement. 

The Witness: The scale for hand-loading varies from 
field to field. In the Kanawha field hand-loading machine 
cut coal is 77.2 cents per ton or .772 per ton. The men 
are paid $16.25 per day in addition to the tonnage they 
load at the rate of .772. 

If a coal layer produced 16 tons of coal, 16.6 tons 
of coal, it takes a little figuring on this—it would come 
out to something over $29 per day in wages. 
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Q. I did not get the amount of tonnage that it would 
take. 
263 The Witness: If he produced sixteen or 16.6 
tons of coal. 

Mr. Combs: 16.6. 

The Witness: Yes. Then it would be somewhere in the 
neighborhood of $29 with a few odd cents. If we had 
six of those men producing coal and we had four men, 
four allied men cutting, shooting and hauling that coal, 
we could come up with an average tonnage per day of 
approximately ten tons per pay roll man engaged in the 
production of this coal. 


* * * 
264 


Trial Examiner: He spoke of one man earning $16 per 
day, plus .772 per ton and he also spoke of 16.6 tons 
mined by this miner. And my computation is $28.80. 


*. * * * * * * 


Trial Examiner: Mr. Morton, do you know of any small 
operator who has gone out of business as a result of the 
latest agreement in the coal industry between the Mine 
Workers and the Employers? 

The Witness: I could not name them, sir. 

Trial Examiner: The wage scale being $16 per day in 
addition to computation per ton, were you talking about 
a wage scale under an agreement with any labor organi- 
zation? 

The Witness: I am talking about the National Bitumi- 
nous Coal Wage Agreement, sir. 

Trial Examiner: That agreement contains the 80 cent 
provision? 

The Witness: Yes, sir. 

Trial Examiner: You are saying that small operators 
who pay the union scale cannot operate economically but 
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you do not know of any which pay that scale and which 
has gone out of business, is that what you have testified? 

The Witness: It is my opinion, sir, that a small mine 
producing less than 12 tons per pay roll man cannot 
meet the union scale and meet the competition of today’s 
market. 


e e * * 
266 


Mr. Gilliam: I think the Examiner had a question 
which was not answered and I am curious as to what the 
witness’ answer would be. 

Trial Examiner: Pursue it. 

Mr. Gilliam: You asked the witness whether or not 
he knew of any mine that was paying the union scale 
and had gone out of business, and you also pointed out 
that the witness said that he believed that no such mine 
could pay the Union Seale and stay in business. 

Now, I would like to ask the witness if he can reconcile 
his two statements as to how these mines stay in business 
and pay union scale. 


* * * 
267 


The Witness: The question is: How do these mines 
stay in business and pay the union scale? 

Trial Examiner: That is the question Mr. Gilliam 
asked you, and if you answer it, name a particular mining 
company. 

The Witness: I cannot name a particular mining com- 
pany, sir. 

Trial Examiner: All right. 

The Witness: I can answer the question, however. 

Trial Examiner: Well, you can give us an opin- 

268 ion. If you answer a question of that sort, I think 
you should be able to identify a particular mine 

or mines in order that your answer have probative value. 
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Mr. Gilliam: Mr. Examiner, if he may be permitted 
to give an opinion. I request him to give his opinion at 
this time. 

Mr. Combs: We object. 

Mr. Hopkins: Mr. Examiner, we object. 

Trial Examiner: You may make an offer of proof, Mr. 
Gilliam. 

Mr. Gilliam: All right. I will make it right now. 

I offer to prove that, if this witness were allowed to 
answer the question on an opinion basis, he would state 
that, being a signatory to the United Mine Workers 
contract and actually paying the Union wage are two 
different things. That there are many signatories in the 
industry, that it is commonly known in the industry 
that there are many signatories which do not pay the 
union wage, and that these small truck mines which have 
the union wage are unable, just unable to meet these 
costs, consequently, the general practice in the industry 
which he is familiar with and has been familiar with in 
the course of his dealings with the small operators and 
in the course of his dealings with coal producers and 
sales agents, is that these mine operators enter into 

“sweetheart” contracts and by “sweetheart con- 
269 tracts” he would state that they pay less than the 
union scale and they do not pay the 40 cents per 
ton into the welfare fund because they are unable to 
produce the tonnage economically per man per day which 
would economically permit them to make these payments. 

Trial Examiner: He would testify that these companies 
signed the regular agreement but pay less to employees 
than is called for by the agreement? 

Mr. Gilliam: He would so testify. 

‘Trial Examiner: I do not believe that his testimony is 
adinissible unless he can give us the name of one or 
more companies which have entered into the type of ar- 
rangement embraced within the offer of proof. 
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Mr. Gilliam: Mr. Examiner, may I point out that 
“sweethearting” is not a subject which the people who 
enter into such agreements are proud of. It is not one 
that they broadcast to the world. It is a matter that is 
very, very widespread. It is a matter that everybody 
in this industry is aware of that has an experience in the 
industry. But we do not have sweetheart operators step- 
ping forth voluntarily volunteering to tell Mr. Morton, or 
this tribunal, or myself, or anyone else about this matter 
because it is something which subjects them to severe 
retribution and I wish to state this, that I do believe 
that the practice is so widespread and I do believe that 

Mr. Morton, if he were permitted to give an opin- 
270 ion, could so testify, that the practice is so wide- 

spread that it is known throughout the industry as 
a trade usage in the industry in these small mines, and 
I do not believe he should be required to name any 
small mines. I have no doubt that Mr. Morton, if he 
wished to, could probably come up with some very good 


guesses and some probably real close guesses but he has 
not examined the books of these small operators. He does 
know their operation. I believe he is entitled to make 
an opinion statement on this question. 


Trial Examiner: Counsel’s offer of proof may be in- 
accurate in some respects. I do not care to hear from 
opposing counsel, their opinion as to the alleged inaccu- 
racies within the offer of proof. 

I reject the offer of proof. I do not think that the 
testimony of this witness embraced within the offer 

should be admitted unless one or more companies is 
271 named. This is particularly so in view of the al- 
leged widespread practice. 


. * * * * * * 


Q. (By Mr. Gilliam) Mr. Morton, do you know what 
the term “substitute coal” means in the industry? A. Yes. 
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Q. Tell us, please. A. That is coal that is purchased 
to replace, by operators, to replace coal that they could 
produce themselves. 

Q. Would you state what the term “supplemental 
coal” means when used in the industry? A. It is coal 
that is purchased to supplement the orders or the pro- 
duction of the operator. 

Q. Now, during the time you were active in the operat- 
ing side of the coal business, did the companies with 
which you worked engage in the practice of purchasing 
substitute coal? A. We never purchased substitute coal. 
We had orders that would take all of our production and 
the production of any coal that we purchased. 


* * * * * * 
273 


Q. (By Mr. Gilliam) Could you tell me why you op- 
erated at full capacity? A. Of course, there are two 
reasons. One is that we had the orders to operate at full 
capacity and buy the supplement coal but one of the 
biggest reasons for maintaining plants in operation, it is 
a serious cost factor when you shut down an operating 

property. You have your investment and you 
274 also have your mine royalties which are required 

of the people or by the people from whom you 
lease. 

Q. Now, based upon your experience as the head of 
the Southern Coal Producers Association and the Kana- 
wha Coal Operators Association and your experience in 
the industry, do you believe that that is a factor in the 
consideration of purchase of substitute coal today? 


* * *. * * * . 


The Witness: I would say it would be a very serious 
consideration in the purchase of substitute coal. 


* * * *. * * 
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Q. (By Mr. Gilliam) Mr. Morton, did the Southern Coal 
Producers Association participate in the negotiation of 
the 1964 Bituminous Coal Wage Agreement? 

Mr. Combs: I object to that question. They signed the 
contract. They were authorized to sign it. The manner 
in which they signed that contract is certainly not perti- 
nent in this complaint. They have never repudiated their 
contract. They have been working over a year under the 
benefit of that contract and then try to bring it up as 
a collateral matter that they were made to sign it. We 

do not think that is admissible evidence here. It is 
278 not pertinent and it is not relevant. 
Trial Examiner: I do not see the relevancy here. 
Will you enlighten me? 

Mr. Gilliam: Yes, sir. It has been alleged by the Union 
throughout these proceedings that this is an industry- 
wide contract, that the entire industry has taken this 
contract and has accepted it. It is our contention that 
this is not an industry-wide contract but that there are 
separate units within this industry and it is our further 
contention that the Southern Coal Producers Association 
is a separate unit and not part of the so-called industry- 
wide contract. 

It is our contention that the separateness of this unit 
is shown by the fact that they did not participate in 
the negotiation of the contract, that the only reason they 
signed the contract was because of economic duress, and 
I believe that is very pertinent to the question of whether 
or not the work which is sought to be protected by the 
so-called 80-cent clause is the work of the Southern Coal 
Producers Association. 

Mr. Farmer: Mr. Examiner, may I be heard for a 
moment. 

Trial Examiner: Let me answer counsel, please. 

I think, Mr. Gilliam, you have another proceeding 
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in mind, not this hearing, when you purport to 
279 state the position of the respondent unions. 
They may have taken this position in proceed- 
ings which culminated in the Board’s decision, 148 in 
NLRB No. 31 but they have not disclosed anything in 
the nature of their defense or at least, they have disclosed 
very little. I think that this evidence is admissible if 
at all, in rebuttal after we have heard the defense. 
I will sustain the objection to the question. 


* * ” * * * 


Cross Examination 


Q. Would your definition then mean that, after you 
passed five hundred tons per day that that would be a 
large mine? A. Not necessarily. 


Q. Isn’t that inherent in your definition of a small 
mine? <A. TI still hold with my definition that a small 
mine produces from fifty to five hundred tons per day. 

Q. Are you aware of the fact that, in some of these 
mines, they may produce 40 tons per man and some of 


y 


them they may produce 7 and 8 tons per man, that 

the range varies that far in a coal mine? A. I realize 

that there are many mines that produce. I know some 
mines that produce more than forty tons per man. I 

284 am not, however, speaking of small mines. I am 
speaking of the industry in general. 

Trial Examiner: While counsel are conferring among 
themselves, I will ask you, Mr. Morton, what is the 
difference between a truck mine and a small mine? 

The Witness: A truck mine and a small mine would 
be one and the same, sir, or a truck mine could apply 
to a large mine. 

Trial Examiner: Ora truck mine could be what? 
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The Witness: There are instances where trucks haul 
coal from large mines. 

Trial Examiner: Some truck mines you say are small 
mines, and some truck mines are large mines, is that 
right? 

The Witness: There are a few large truck mines in 
this country where coal is transferred from the mines 
to the preparation plants by truck. But the term we 
generally use for small mines or truck mines applies to 
the small mines. 


Monday, April 19, 1965 


* * * 


Mr. Gilliam: I have Mr. Ratliff here this morning 
if we would care to proceed with him. 

Trial Examiner: As a matter of interest along the lines 
that I mentioned a moment ago, or along some other 
lines? 

Mr. Gilliam: I would put him on for both purposes, 
Mr. Examiner. I would have him go along the lines you 
mentioned and along other lines, going to the effect of 
the 80-cent clause. 

Because, as I have stated before, I believe there are 
other effects other than the cessation of business. 

Trial Examiner: Do you have in mind an effect which 
you call ‘sweethearting”? 

Mr. Gilliam: No, sir. I think sweethearting shows how 
the effect comes about. The effect that I have is the 
cessation of business or having in mind this is the cessa- 
tion of business or the signing of a union contract and 
I think both of these things are relevant to the effect of 
the 80-cent clause. 

Now, the question of whether or not they would have 
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to sign a union contract is tied up with the question of 
sweethearting which is in turn tied up with what 
301 the cost of production is in these small mines. 


THOMAS B. RATLIFF 

a witness called by counsel for Charging Party Dixie 
Mining Company, being first duly sworn, was examined 
and testified as follows: 

The Witness: My name is Thomas B. Ratliff. 

Trial Examiner: Spell your last name. 

The Witness: R-a-t-l-i-f-f. 

Trial Examiner: Your address? 

The Witness: My address is 107 Cedar Drive, Pike- 
ville, Kentucky. 


Direct EXAMINATION 


Q. (By Mr. Gilliam) What is your occupation, Mr. 
Ratliff? A. I am the president of Ratliff-Elkhorn Coal 
Company. 

Trial Examiner: Spell the name of the coal company. 

The Witness: R-a-t-l-i-f-f, H-l-k-h-o-r-n. 

Q. (By Mr. Gilliam) Are you also an attorney, Mr. 
Ratliff? A. Yes, sir. I am an attorney by profession. 

Q. What are your duties as an attorney today? A. I 

am the Commonwealth Attorney of the 35th Ju- 
302 dicial District of the State of Kentucky at the 
present time, and have been since January 6, 1964. 

Q. Mr. Ratliff, how long have you been in the coal 
business? A. I have been active to some degree in the 
coal business since 1947. 


s * * * * * * 


303 Q. Have you had experience in the buying and 

selling of coal? A. Yes, sir, I have. At the outset 
I was engaged solely in the production of coal, the mining 
of coal, that is, but since the early part of the 1950’s, 
after the 1950 contract was executed, we began subletting 
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parts of our coal properties to individual operators and, 
since that time, we have purchased the production of 
these mines, processed this coal through our preparation 
plants, and have shipped that coal about the country 
and in doing so, I have been actively engaged for quite 
a number of years in actually calling upon and selling 
this to the various consumers to whom we sell coal. 

Q. Would you describe the nature of the coal opera- 
tions that you presently operate, Mr. Ratliff? A. As I 
stated a moment ago, at the present time our operation 
consists primarily of the purchasing of the production 
from a number of truck mines, or lease mines, or small 
mining operations located on our mineral property. This 
coal was purchased from these individual mines and is 
processed over a central preparation plant, and prepared 
for the market and shipped to the consumer in that state. 

Q. Now, do you purchase coal from mines which hand 
load the coal? A. Yes, sir. Years ago when we first began 
subleasing this coal, practically 100 per cent of the coal 

was produced by handloading methods. Particularly 
304 in the last few years, however, this trend has 

reversed itself and at the present time a large 
percentage of the coal produced by these mines is me- 
chanically loaded as opposed to being hand loaded. 

Q. Now, when you say “mechanically loaded,” what 
equipment are you referring to? A. I am referring specifi- 
cally to loading machines, mechanical loading machines. 

Q. As opposed to loading with shovels? A. Right. 

Q. Now, with respect to the hand-loading operations, 
what is the average production in those mines per man 
per day? 

Mr. Farmer: I object, Mr. Examiner. I made an objec- 
tion, Mr. Examiner. I don’t know whether you heard me. 

Trial Examiner: I am sorry, I did not, Mr. Farmer. 
Thank you for raising your voice. 

Mr. Gilliam, I wonder if we cannot get right to the 
alleged disruption of business between this witness’ coal 
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company and other employers which may be an effect of 
the 80-cent agreement? 

Mr. Gilliam: Mr. Examiner, I feel that it is necessary 
to qualify this witness concerning his experience. I also 
feel it is necessary to show that, for the purposes of what 
will happen if the 80-cent clause is enforced, that these 
small operators can not afford to take an 80-cent cost 

cut in their price of coal sold on the market. In 
305 order to do that, I have to show what their pricing 

structure is. I don’t think it is enough to show 
simply that Mr. Ratliff or Mr. Hoffman or some other 
companies may have lost business as a result of the actual 
imposition of this 80-cent clause, but I do believe I am 
entitled to go into what the effect of the clause will be 
if it is enforced. 

At the present time these people are still selling their 
coal to Union signatories without an 80-cent penalty in 
many cases. I think the Union recognizes that. I am talk- 
ing about what will happen. We have not had enough 
experience with the 80-cent clause beause after all our 
charge was filed on the second of April and the clause 
only became effective on the first of April, 1964 and 
shortly thereafter it was not actively enforced by the 
Union except in isolated instances. 

This is why I believe I am entitled to go into the 
background of what the economics of the industry are 
to show what this clause will do if it is in fact enforced. 


* * * * * . * 


Trial Examiner: Let me ask the witness a question, 
please. 

Mr. Ratliff, has there been any diminution of your 
business with signatories to the 80-cent clause? 

The Witness: Since what date? 

Trial Examiner: At any time. 
306 The Witness: Yes, sir. I don’t think there is any 
question about it. This is the sort of a thing that 

people do not readily admit. 
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Trial Examiner: You answered “yes”. 

The Witness: Yes, my answer is “yes.” 

Trial Examiner: Is your coal company a signatory to 
this clause? 

The Witness: No, sir, we are not. 

Trial Examiner: Mr. Gilliam, it will help me if you 
will first ascertain from this witness the extent, if any, 
of any curtailment in business between his company and 
the signatory to the 80-cent clause and then see if you 
can establish that the curtailment resulted from the 80- 
cent clause. 

Mr. Gilliam: Mr. Ratliff, you are familiar with the 80- 
cent clause in the present union contract which is here 
under discussion? 

The Witness: Yes. 

Q. (By Mr. Gilliam) That clause came into effect about 
the first of April, 1964? A. Yes, sir. 

Q. Now, were you selling union coal at that time? 
Were you selling coal to any union operators? A. Yes, 
sir. 

Q. Now, as a result of that clause, have any of 
307 your sales to union operators been curtailed or 
restrained? A. Yes, sir. I can specifically recall 
that Amherst Fuel Company of Charleston, West Vir- 
ginia, was handling some of our coal, some of our pre- 
pared sizes, I believe, at that time, and perhaps some of 
our coal on Tidewater, that is, on export. They were very 
nice people. I was well acquainted with them and we 
had just begun this relationship and I cannot recall 
that these people, or any of the officials in this company, 
ever specifically told me, “We will no longer be able to 
handle any of your coal because we have become a party 
to this agreement,” however, I believe our records will 
show— 

Mr. Combs: Mr. Examiner, I object to beliefs now. 

The Witness: —our records will show— 

Trial Examiner: As an attorney, you should know how 
to frame an answer to it so it is not objectionable. 
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The Witness: Our records will show that these people 
discontinued handling our coal after they became signa- 
tory to that contract. 

As I say, I do not recall any specific notice given by 
these people that they would no longer do so. Now, I 
might interject this: Within the past few months we 
have, our company, has sold coal to Amherst Fuel Com- 
pany. Now, the reason for the resumption of that rela- 
tionship I do not know but it did stop and it has only 
recently begun again. 

Trial Examiner: You are not paying the 80 cents? 
308 The Witness: No, sir. 

Trial Examiner: You do not know whether 
Amherst is paying the 80 cents? 

The Witness: No, they have. This company, to my 
knowledge, they have an operating corporation and they 
also have a sales corporation. Of course, I dealt with 
the sales corporation only, not with the operating com- 
pany. 

Trial Examiner: Has there been a suspension or 
cessation or termination of your business with any other 
signatory? 

The Witness: Yes, sir, I believe so. I know so for this 
reason. I am in constant contact, as I am sure all others 
are who are engaged in the mining and selling of coal, 
with various people in the coal industry. As time will 
permit, I travel to the cities such as Detroit, Cleveland, 
and other cities to keep abreast of the trends in the coal 
industry, and particularly as relates to the sale of coal. 
I am in contact with many sales agencies and I was told 
at the time this contract was entered into that— 

Mr. Combs: I object to that. 

Trial Examiner: With whom did you talk? 

The Witness: I talked with a number of people en- 
gaged in the sale of coal. I remember specifically talking 
to Mr. W. L. Mullin, Jr., of Industrial Fuel Sales of 
Detroit, Michigan, and others, as to the effect of this. 
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Trial Examiner: I think you are getting away 
309 from my question. 
The Witness: I am sorry. 

Trial Examiner: I want to know if your business with 
any other signatory than Amherst was suspended or 
decreased after the S0-cent clause became effective? 

The Witness: I believe that my answer, sir, if you 
will hear me out will get to that. As I stated— 

Mr. Farmer: Mr. Examiner, I do not like to interrupt 
the witness but I object. You have asked him a specific 
question and now he wants to give a generalized answer. 

Trial Examiner: If the answer is yes, name the sig- 
natory with whom you had done business and with whom 
you did less or no business after the 80-cent clause became 
effective. 

Mr. Gilliam: Mr. Examiner, I will have to object to 
this procedure at this point for the record because I 
believe the witness should be allowed to develop his own 
answer in his own way. I believe he is getting to that 
point and I would like to have the opportunity to examine 
my witness my own way but you may proceed, of course. 

Trial Examiner: Well, if I get an answer, I will turn 
him back to you. Name the second company. 

The Witness: Mr. Mullin of Industrial Fuel Sales in 
the past and at the present has sold some of our tonnage. 

After the execution of this agreement, he informed 
310 me on a visit to Detroit, Michigan, that several of 

the prospective sales prospects for our coal could 
not be sold for the specific reason that the 80-cent a ton 
provision would apply and, therefore, no effort was 
made to sell these companies, For that reason it was 
not possible for us to sell or even offer for sale our coal 
to these people because they were signatory to the con- 
tract. 


* 
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Trial Examiner: Well, I understand that Mr. Mullin 
is an individual who acted as a sales agent for some of 
your coal. 

The Witness: That is right, yes, sir. 

Trial Examiner: Had he acted as a sales agent prior 
to the time of your conversation with him and prior 
to the time the 80-cent clause was executed? 

The Witness: That is correct, yes, sir. If I might 
finish the answer, I will name some specific sales prospects 
that were eliminated by this. 

Trial Examiner: Name them. 

The Witness: In our conversation, he named specifi- 

cally the sale of coal to the Consolidation Coal 
311 Company for one that I can specifically recall. 

He named them as being signatories to the con- 
tract and informed me that it would not be possible to 
sell any of our coal to that particular company. There 
were others. Of course, there are many, many sales 
outlets in the coal business that I can not recall. 


* * * ” * * * 


Mr. Combs: Mr. Trial Examiner, I would like to follow 
this as well as I can. May I ask what date he was talking 
about this conversation occurring with reference to Con- 
solidation? 

The Witness: This occurred shortly after the execution 
of that contract, within perhaps a month, I would say, of 
that. There was a great deal of turmoil at that 

time. 
312 


* * * * * * * 


Q. I believe before we went off on the points just 
finished discussing, Mr. Ratliff, I asked you the question 
what, with respect to the handloading operations with 
which you are engaged is the average production in those 
mines per man per day? 
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Mr. Farmer: Mr. Examiner, that is what I objected to 
and I may point out, if I may that the witness testified 
that those operations which had been at some point hand- 
loading and altered in more recent times to machine load- 
ing operations. I also point out that 

Trial Examiner: I have a somewhat different problem 
in my mind. Specifically in the charges filed by Dixie 
allegations were made that the respondent had agreed 
that the employers would cease doing business with cer- 
tain named companies. I infer that that particular alle- 
gation in the charges was not incorporated in the com- 

plaint because the General Counsel’s theory on 
313 which he issued the complaint that he need not 

prove the specific cessation of business because the 
invalidity of the 80-cent clause had been established by the 
decision or supplemental decision in 148 NLRB No. 31. 

Now, it seems to me that it will be more helpful to the 
Board and to me if Mr. Gilliam can follow the procedure 
which Mr. Swigert followed and show particular interrup- 
tions in business as a result or an alleged result of the 80 
cent clause and that this type of evidence is direct. It may 
make unnecessary any opinion by this or other witnesses 
concerning the effects upon small mines. 

If Mr. Gilliam can show that there has been an effect 
upon the companies named in Dixie’s charges and if the 
defense does not meet such testimony by Mr. Gilliam, that 
may be all that Mr. Gilliam need offer and it is of more 
probative value than opinion evidence which may be very 
lengthy and subject to considerable cross examination. 


. * *. * * * * 


Mr. Gilliam: I would like to point out, first of all, that 
the charge states and I would like to read it into the 

314 record since you brought it up on or about 41-64 
“the above-named labor organization and employ- 

ers entered into a contract whereby such employers 
agreed to cease or refrain from handling, using, selling, 
transporting or otherwise dealing in any of the products 
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of other employers, including Dixie Mining Company of 
Kentucky, Inc., New Virgie Coal Company, Inc., Hawkins 
Brothers Coal Company, Inc., Ratliff-Elkhorn Coal Com- 
pany, Inc., Charles F. Tribbett Coal Company, Inc., or to 
cease doing business with other persons.” 

Now, I emphasize “or to cease doing business with 
other persons.” 

Now those “other persons” are the small truck mines of 
Appalachia. It is our contention that there are over, 
something in the area of fifty to sixty thousand people 
employed in these small truck mines, that, if we are able 
to show the effect of this clause, we will show that those 
people will not be able to sell coal to the union signatories. 

We will further show that they are now selling ap- 
proximately one-third of their production to Union sig- 
natories. Now, this is not a proceeding, it seems to me, 
where we are limited to showing in specific instances of 
loss of business. The Board in its telegraphic ruling, 
asked for a full and complete record and it seems to me 
that we can not take a few companies and make a full 

and complete record. I suggest that this proceeding 
315 is intensely concerned with the public interest. That 

it is in the public interest to find out what is going 
to happen to one of the areas in Appalachia or the areas 
in Appalachia which are going to be affected by this 
clause because I believe, if it is enforced nd I believe the 
record will show if it is enforced, a great many people 
will be put out of business, not just these companies. And 
I believe I should have a right to develop a full and com- 
plete record on that point. 

Now, in order to develop that point, I have to show 
what the economics are of these small operations because 
I ean not take a company like Mr. Ratliff’s company and 
Mr. Holeomb’s company and rest there. I have to show 
what kind of operation we are talking about. We are talk- 
ing about an entire industry here. Mr. Holcomb here is 


114 


the president of the National Independent Coal Operators 
Association, he is here because this association is con- 
cerned with it, not only because Dixie Mining is concerned 
with this problem. I have to insist on my right to go ahead 
on a full and complete record. 

Trial Examiner: Mr. Gilliam, do you believe that you 
will have established the invalidity of the 80-cent clause 
if your proof should sustain the allegation in the charges 
concerning the five named companies and if your proof 
should additionally sustain the allegation or allegations in 
paragraphs 1, 2 and 4 on pages 24 through 26 of your 

response to the Board in Case No. 5-CE-6? 
316 Mr. Gilliam: No, sir, I can not accept that as 
something that I have to agree to. I believe the 
intent of the clause is extremely important to it and I am 
quite certain that the Union will argue that the intent of 
the clause is extremely important. 

I intend to go into what that is. I intend to go into 
the background of the negotiations and the background of, 
not negotiations, but the background of the industry here 
which bears upon this point and I believe that the law 
on Section 8 (e) is such that, at the present time that it 
is necessary to go into those points. 

The Court of Appeals for the District of Columbia, has 
made 8 (e) a very complicated question of law today. 
Certainly it is in this jurisdiction and the question of 
the effect of the clause is not simply one of showing that 
Mr. Ratliff or Mr. Holeomb can not sell his coal. That 
is a matter which may have an effect on them but it is 
not clear that even if there is a secondary effect, that 
that secondary effect is not legal so long as the primary 
point of the union in entering into this contract was to 
protect wages of union signatories or protect work of 
union signatories. 

Now, in order for me to show that the primary in- 
tention of a clause is illegal, I have to go into the back- 
ground of the industry and if I cannot do that, I do not 
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believe I will be able to show conclusively the ele- 
317 ments which make up an 8 (e) violation in this 

jurisdiction. I would ask Mr. Blackburn on that 
point to express himself, 

Trial Examiner: You ask him to answer my question 
to you whether in Mr. Blackburn’s judgment you would 
have made out a violation of 8 (e) if you could prove the 
allegations in the charges concerning the five named coal 
companies and the allegations which I mentioned in your 
response to the Board in case No. 5-CE-6? 

Mr. Blackburn: That is a very difficult question, sir, 
and if you will bear with me a few minutes, I will try to 
give you as short an answer as I can to what is really a 
very difficult question. 

My first reaction would be to say, ‘‘Yes.’? That, prov- 
ing the things that you have indicated you will permit 
Mr. Gilliam to prove would establish the violation but I 
have to amend that flat easy answer by saying that the 
opinion of the Court of Appeals for the District of Columbia 
in the Wilson case, which I think is the case that Mr. Gilliam 
is referring to here, when he refers to the position of the 
District Court of Appeals causes me considerable concern, 
and I think, in the interest of presenting the full picture 
to the Trial Examiner, to the Board and ultimately I would 
assume to the Court of Appeals in the District of Columbia, 
the full record that Mr. Gilliam is striving for here should 

be made. It may well turn out that we have made a 
318 record which is a little more extensive, a little deeper 

than it has to be to get to the question presented 
by this complaint and being tried in this hearing. How- 
ever, I think, in view of the District of Columbia’s Court 
of Appeals decision in the Wilson case, the danger that a 
more limited recourse may create a record which the Board, 
and ultimately, the Court will find inadequate should cause 
you, Mr. Trial Examiner, to admit the sort of evidence that 
Mr. Gilliam is striving for here. 
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Trial Examiner: We must bear in mind that my ques- 
tion really goes to Mr. Gilliam’s case in chief, not to 
rebuttal, which he may want to offer in view of defense 
testimony. 

Mr. Gilliam: I understand that, Mr. Examiner. I do 
believe that it goes to my case in chief on the effect of 
Section 8 (e). I understand your problem about offering 
rebuttal testimony and I can see your point on that, but 
I must state that it is my contention that this goes to the 
effect of the 80-cent clause. 

Trial Examiner: Well, the language of the Court of 
Appeals to which Mr. Blackburn and Mr. Gilliam referred 
in the Wilson case causes me some difficulty in connection 
with the ruling I have to make. But it has occurred to 
me that a prima facie case at least, and perhaps more 
would be made out if Mr. Gilliam should proceed along 
the lines on which I expressed myself. And that, after 

we hear the defense, the door may be opened for 
319 additional testimony by Mr. Gilliam and you gentle- 

men must bear in mind that I have an interest in 
obtaining as brief as record as possible and not running 
up hundreds of pages of additional testimony which may 
be unnecessary, again depending upon the nature of the 
defense. 

Mr. Gilliam: Mr. Examiner, as I stated to you off the 
record previously, I have only six or seven witnesses. I 
do not believe that it will take the rest of the week to 
get through those six or seven witnesses. I believe that 
this is an extremely important case of national scope, not 
simply limited to a few companies. I also believe that the 
8 (e) law here is in such a state of flux and confusion at 
the present time that, in order to protect the interest of 
my client, I must develop this record and I do not believe 
that I can expect the Union to come forward with those 
defenses which will allow me to develop the record which 
is going to be necessary to uphold what I believe the Board’s 
ruling will be in the Court of Appeals, and I am just as 
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certain as Mr. Blackburn is, that this case will go to the 
United States Court of Appeals where they will be in- 
terested in knowing there what the background is as they 
have stated and the effect of this clause is and for that 
reason I want to be able to go into the matters which we 
have discussed. 


* * * * * * * 


323 Trial Examiner: I think, Mr. Gilliam, it is very 
324 likely that you and I will not have the same point of 

view later respecting the Board’s use of the term 
‘‘full and complete record.”’ 

But, on the point now at issue, I am under the impres- 
sion in view of the Board’s ruling, reversing me and cer- 
tain comments of the Court of Appeals in the Wilson case, 
that I should receive the evidence along the lines Mr. 
Gilliam now seeks to explore. 

I ask you please to make this as brief as possible. 

Mr. Gilliam: Mr. Examiner, you have every assurance 
that that is also my desire. I believe the question pending 


was with respect to those hand-loading operations which 
you deal with, Mr. Ratliff. 


* * * J * * * * ” * 


325 Q. For the fourth or fifth time, would you state 
what the average production is in those mines per 
326 man per day? A. My answer is based on the rec- 
ords that we have which are procured for the pur- 
pose of paying workmen’s compensation on these mines. 
We have a workmen’s compensation policy which covers 
all of these operations and the information gathered for 
other purposes. Based on those records the handloading 
mines located on our property produce between ten and 
fifteen tons per man per day. 
* * * * * * * * * * 
327 Trial Examiner: Do you want to ask him the 


production? 
Mr. Gilliam: Yes, I do. 
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Trial Examiner: In the mechanized mines. Go ahead. 

The Witness: My information is that the mechanized 
mines on our property produce between 20 and 25 tons 
per man per day. 


* ” * i * J * Ll * * 


332 Q. Mr. Ratliff, with respect to the cost—let me 
rephrase the question—what is the price, the aver- 
age price, at which you have sold coal from your opera- 
tions in the period January 1, 1964 through April 1, 1964? 
A. $3.35 a ton. 
Q. Of that $3.35 per ton, what is the cost of producing 
that coal with respect to labor in the handloading 
operation? 


* * * ” * * . * * * 


The Witness: somewhere around $1.00 or $1.25 a ton, 
I would say would be the labor in the mine. That is at 
the face actually bringing the coal to the outside. 

Q. (By Mr. Gilliam) In addition to the labor costs are 


there other costs in the production of coal? A. You are 
speaking now as to truck mining, is that correct? 

Q. In the handloading operation? A. Yes, sir, there are. 

Q. Would you tell us what those costs are, please? 
333. <A. The cost of transporting the coal from the mine 
to the railroad preparation plant on the average 
would be in our particular locality about 50 cents a ton. 
Of course, there are other costs such as taxes. There is 
the cost of explosives which range from 20 cents a ton 
up as high as 40 cents a ton and the cost of the supplies 
such as timbers, repairs, maintenance, and so on, making 
in the mines of which I am speaking, the cost in those hand- 
loading mines of producing a ton of coal would be between 
$2.00 and $2.50 a ton in my judgment. 

Q. Does that include the cost of hauling? A. Yes, I 
am including in there the cost of hauling the coal to the 
preparation plant. That is a cost of about 50 cents a ton 
making it about $2.50 a ton based on the figures that I 
have. 


119 


Q. Is there a royalty cost? A. Yes, sir, there is a royalty 
cost. Of course, there is a cost for engineering and matters 
like that. The royalty cost would run on the average 25 
cents a ton or perhaps more in some eases. 

Trial Examiner: What is the purpose of this royalty 
charge? 

The Witness: It is paid to the mineral owner, to the 
company owning the coal. 

We do not own the coal, Mr. Examiner. 

Q. (By Mr. Gilliam) Now, is there an unemploy- 
334 ment compensation cost? A. There is, yes, sir. 

Q. What would that be? A. I can’t answer. It 
depends to some extent on the individual operation. It 
runs perhaps three or four cents a ton, maybe more. Three 
or four cents per $100 of the pay roll. Exeuse me. $3 
or $4 per 100 dollars of pay roll depending upon the 
experience of the particular employer. 

Q. Is there a workmen’s compensation cost? A. Yes, 
sir, the workmen’s compensation cost is one that keeps 
increasing and at this time that cost is $15 or about $15 
per $100.00 of pay roll. 

Q. Is there a tipple preparation cost? A. Yes, sir, of 
course, that is the gross profit my company operates on. 
We operate and did during the time you have asked me, 
between January 1 and April 1 of 1964, we operate a 
gross profit of about 30 cents a ton. Of that figure we 
feel fortunate if we are able to realize a net profit of 
around 10 cents per ton. 


* * * * * * * * * * 


Q. (By Mr. Gilliam) Mr. Ratliff, would you ex- 

plain for the record what the nature of these hand- 
loading operations is, that is, how are they operated either 
individually or by Ratliff-Elkhorn? A. They are operated 
by sub-lessees of Ratliff-Elkhorn Company. The company 
is either a proprietorship, partnership or corporation. 
Those people in turn bring that coal to the preparation 
by sub-lessees of Ratliff-Elkhorn Coal Company. The com- 
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pany is either a proprietorship, partnership or corporation. 
Those people in turn bring that coal to the preparation 
plants of Ratliff-Elkhorn Coal Company and Ratliff-Elk- 
horn Coal Company prepares the coal and markets the 
coal for these people. It is a matter of convenience for 
all of the parties concerned. The production of any one 
of these companies would not warrant the investment 
required to prepare this coal for market and the marketing 
of the coal because their tonnage simply is not that signif- 
icant. We perform that function. 

Trial Examiner: Is it correct to say that your company 
leases coal lands and in some mines your company does 
the mining, itself? 

The Witness: That is right. 

Trial Examiner: Wait a minute. And in other mines 
where you have leased coal lands, you sublease to indi- 
viduals of partnerships? 

The Witness: That is correct. 
337 Trial Examiner: Which, in turn, do the mining? 
The Witness: That is correct; yes, sir. 

Trial Examiner: Now, counsel is asking you about the 
operating costs of the individuals to whom you have sub- 
leased. 

The Witness: Yes, sir. 

Trial Examiner: Answer it. 

The Witness: All right. 

To refresh my memory, could the reporter give me 
his specific question? 


By Mr. Gilliam: 


Q. I think I could do that, Mr. Ratliff. We were dis- 
cussing what the present profit per ton is to those individual 
operators. A. May I answer that now? 

The answer to that question, of course, depends on the 
particular operator you are talking about, but I would 
say that the average gross profit of one of those opera- 
tions based on my personal knowledge would be about 50 
cents a ton. 
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Q. Now, what would the net profit be to him? A. I am 
speaking of net profit there. The price received by those 
people for their coal that is sold to us is in the neighbor- 
hood of $3.00 or $3.10 a ton. That is, of course, the only 
knowledge I would have of gross profit but I would say 

that the net profit on a successful hand-loading op- 
338 eration is in the neighborhood of 50 cents a ton, 

and in some cases, I am sure it is less. Maybe in 
some cases it is more. 


* ° * * * * “ * * * 


Q. (By Mr. Gilliam) Mr. Ratliff, is there any dif- 

ference in the price obtained by a truck operator 

for his coal on the market as compared with the price ob- 
tained by the large coal operators in this country? A. Yes, 


* ” * * * * ” * 


Q. (By Mr. Gilliam) Did you testify as to what 

the price of the truck coal which you market, as to 

what price that was sold on the market? I believe you said 
$3.35. 

Trial Examiner: That is what he said for the particular 
period you mentioned. 

Mr. Gilliam: Yes. 

Q. (By Mr. Gilliam) Now, with respect to a company 
which is mechanized and produces over 5,000 tons per day, 
would that company be able to command a larger price on 
their coal? A. I would like to give you some specific ex- 
amples if I may of that that I am aware of. In the Big 
Sandy Valley— 

Trial Examiner: Just answer the question yes or no. 

The Witness: If you are asking, is there a difference, 
yes, there is; yes, sir. 

Trial Examiner: He asked you whether this large op- 
erator of the type he mentioned, commands a higher price? 

The Witness: Yes, sir; he does, generally speaking. 


* * * * * ° * * * 
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343 Q. (By Mr. Gilliam) Is the quantity shipped by 
a large operator a factor which has a tendency to 
increase market price? 


* * * a *. * * * * 


The Witness: Yes, sir; it does, I would say. It does. 


* * * * * * * * La * 


Q. (By Mr. Gilliam) Mr. Ratliff, have you ever had a 
contract with the United Mine Workers? <A. Yes, sir, I 
was a signatory to a United Mine Workers Agreement over 
the years until the spring of 1959. 


* * ” * * * * * * * 


344 Q. (By Mr. Gilliam) I believe you said they are 
no longer under that contract. A. Not since 1959; no, 
sir. 
Q. Would you tell me the reason for that? 


* * * * * * * * * * 


345 The Witness: I will answer that, sir. I can not 

give a yes-or-no answer to every question. If you 
will allow me just a little leeway, Iwill attempt to answer 
this question as briefly as I can. 

Until that time we sought to comply to the letter and 
we sought to have every one selling us coal to comply to 
the letter of the United Mine Workers contract. I cannot 
say whether they did or not. Up until that time, even we, 
on behalf of the United Mine Workers Welfare Fund, col- 
lected 40 cents a ton and remitted it to the United Mine 
Workers. 

Faced with the protective clause, we found it impossible 
to continue as a signatory to the contract. We did the 
only honest thing I knew to do. We refused to sign it, and 
since that time it has been a matter up to the individual 
supplier whether or not they felt it economically possible 
for them to comply with the contract and whether or not 
they were signatory to the contract, and so far as I know, 
none of them are signatory to that contract at this time nor 
have they been since April 1 of—January 1 of 1964. 
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Q. (By Mr. Gilliam) Mr. Ratliff, based upon your knowl- 
edge of the costs of these operators today and your knowl- 
edge of the United Mine Workers contract, can they ep- 
erate profitably under the United Mine Workers contract 

of 1964? 
346 The Witness: No, sir; they cannot. I am speaking 
now, not only of our hand-loading mines but of our 
mechanized mines, 

Q. (By Mr. Gilliam) Would you explain your answer, 
please? A. I will explain it in this way. We have tried 
to go from hand-loading to mechanized mining in an at- 
tempt to remain competitive on the coal markets of today 
and primarily in order that our men, the men working in 
the mines might earn more money it has made it possible 
for these men to increase their earning materially. How- 
ever, the cost of materials, all costs in mining have in- 
creased by leaps and bounds over the years but the price 
of coal, if anything, has decreased, especially for my type 
of operation where we were once selling coal to steel com- 
panies for prices from $4.00 to $7.00 a ton, we are now 
selling coal to public utilities, 

We are in direct competition with other fuels. We 
know, from sad experience, that, if the price of this coal 
increases to the point that we are no longer competitive 
with natural gas and oil, we are out of the business. We 
are doing everything we humanly can and that we are 
efficiently able to do to mechanize these mines. I went so 
far as to— 


* * * * * * * ” * ” 


Trial Examiner: Mr. Ratliff, you said you could 
not increase the price at which you sell coal? 
The Witness: Yes, sir. 
Trial Examiner: Because, if you should do so, you would 
not be able to sell it? 
The Witness: Yes, sir. 
Trial Examiner: That you could not remain competitive 
with other types of fuel? 
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The Witness: Yes, sir. 

Trial Examiner: Is there any reason in addition to that 
statement which you can give in response to Mr. Gilliam’s 
question? 

The Witness: The very nature of truck mining, itself, 

Mr. Examiner, puts the company or the person en- 
349 gaged in that at a disadvantage, a built-in disad- 

vantage of the cost of transporting that coal from the 
location of the mine to the railroad. That, as I have testi- 
fied, that advantage amounts to, I would say, a minimum of 
50 cents a ton and in some cases, higher. 

Now, the other disadvantages are this, generally speak- 
ing, people engaged in truck mining in my area, are mining 
properties that do not lend themselves to mechanization. 
They are too fine. The top is too fragile. The natural con- 
ditions make it economically, put them at an economic dis- 
advantage with those companies who have been able over 
the years to accumulate large acreage of thick coal seams 
located closer to markets; those are advantages and dis- 
advantages that the truck coal miner must operate under. 

Trial Examiner: If I understand you correctly, you are 
saying that the hand loading operation in many instances 
has to continue to be a hand loading operation because 
the particular mines can not be mechanized, is that what 
you said? 

The Witness: That is true. We do not sublease any 
coal any more to anybody who intends to hand load because 
we consider it to be an economic impossibility. We do 
not think that, in the future, they can operate at all with- 
out mechanized loading. 

* * * * * * * * * * 
350 Q. (by Mr. Gilliam) Have you been able success- 

fully to reduce your cost to the point where you can 
meet the terms of the United Mine Workers contract? A. 
No, sir, we have not. 


* * * * 
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353 Trial Examiner: The hearing will come to order. 
We were talking about a conversation in a res- 
taurant in Pikeville. 

Mr. Combs: May I inquire, is that the 1963 conversation? 

Trial Examiner: This is my understanding, from his 

earlier testimony. Go ahead. 
304 The Witness: May I continue? Mr. Hibbits and 
I met in a small private room at the Starlight 
Restaurant in Pikeville. Only the two of us were there at 
his request. No one else was invited. No one was there 
but the two of us. 

We had lunch, I belive, and during lunch the conversa- 
tion went on. He instigated the conversation and carried 
on the biggest part of it; and he brought up the fact that 
he was aware that neither I nor any other truck mine 
operator in Pike County could hope to live up to the United 
Mine Workers contract considering the price of coal, the 
cost of operating and so forth. 

I agreed with him. So, he made this proposal to me. 
He told me that the United Mine Workers had made a deal 
with the Floyd County Operators, and that, under that 
deal, certain coal operators in Floyd County, Kentucky 
formed a corporation known as Coal Associates, Inc., and 
that each of those companies contributed fifteen cents per 
ton to Coal Associates, Inc. and that, in turn, the deal with 
United Mine Workers was that Coal Associates, Inc. should 
remit to the United Mine Workers Welfare Fund fifteen 
cents per ton on each ton of coal mined by those operators. 
He informed me that all of those operators were signatory 
to the United Mine Workers contract and he brought up 
the matter of wages paid to the men. 

He informed me that, as to wages, they would not 

355 interfere at all. It was a matter to be settled between 

the men and the individual mine operators. His 

specific proposal was that this same sweetheart deal be 
worked out for the— 


[Note: A portion of the above testimony on pp. 354, 355 
was stricken; see p. 798.] 


e ° * * * e = * * * 
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Mr. Combs: May I object at this time. The witness has 
testified concerning matters which the Trial Examiner has 
already said he would not hear at this hearing, that they 
would be excluded. He talks about sweetheart agreements. 
He identifies this as a sweetheart proposal and arrange- 
ment, and I object to the answer to the question and move 
that it be stricken. 

Trial Examiner: Well, I do not think I have made a 
definitive ruling on the point. 


* * * * * * ° * * * 


356 This witness’ answer to which there has been ob- 

jection is largely if not entirely, devoted to the sub- 
ject which Mr. Gilliam calls ‘‘sweethearting.’’ I will hear 
from each counsel on this point. Mr. Gilliam, wherein is 
this practice of sweethearting material to our issue? 


* * J * * * * * * * 


Mr. Gilliam: Mr. Examiner, the witness is discussing, 
or is relating a discussion concerning his efforts to meet 
the terms of the United Mine Workers contract in exist- 
ence in 1963. At that time the witness testified that he 
could not meet the contract and he was trying to work out 
some arrangement whereby he could meet this contract. 

The fact that he could not meet this contract goes to 
357 ‘the question of the 80-cent clause. It is our conten- 

tion that the 80-cent clause will cause a cessation, if 
enforced, of all union-non-union business. It is further 
our contention that, if the clause is enforced in order to 
sell coal from the union operators, the non-union operator 
will have to enter into a union contract in order to avoid 
the 80-cent penalty. It is further our contention that they 
are unable to enter into a 40-cent agreement which they 
can abide by and that, if they could enter into such an 
agreement and it is enforced, they will be put out of busi- 
ness. It seems to me that this conversation shows that 
the union recognizes the effect of entering into a union 
contract. That is that he could not live up to it pursuant 
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to the terms of the union contract but would have to sign 
that contract and have to sign an agreement. 

Now, if the effect is to require the non-union operators 
to enter into a contract which they could not live up to and 
if that contract is enforced, the fact that they will be closed 
down is generic to the question of the effect of the 80- 
cent clause upon the non-union operators. 

Now, further, the fact that they can not afford a 40- 
cent arrangement but possibly only a fifteen cent arrange- 
ment on royalty paid to the Welfare Fund is relevant to 
the question of what an 80-cent penalty upon their operation 

would be and also it shows, the sweethearting prac- 
358 tice shows the understanding of the union—of the 

effect of that upon their operations; if the union did 
not enter into sweetheart contracts, then the presumption 
would be that the operators who were not signatory to them 
could afford to meet the terms of the contract. But since 
they can not meet the terms of the contract except through 
this practice, they will be placed in an untenable position 
and that position will be that at any time the trustees of the 
union determine to collect the back welfare which is owed, 
they may put out of business those people who have not 
been paying that welfare. The trustees have an obligation 
under the Lewis vs Benedict which is a Supreme Court 
case, to collect royalty on all tonnage produced. That is 
independent of any activity by the union or any breach 
of the contract by the union, title to those moneys are 
vested in those trustees and it is their duty to collect that 
40 cents. 

Therefore, no matter what the union may do with respect 
to making these arrangements, these people have no ar- 
rangements with the trustees in writing and there is no 
way for them to prevent the trustees from descending 
upon them in legal actions. 

There have been a great many of these actions brought 
by these trustees. There have not been as many actions 
as their operators sweethearting certainly, because, as I 
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say, the practice is widespread, but the actions them- 
359 selves, the existence of these actions place, to my 

mind, a primary effect upon the 80-cent clause, be- 
cause, if the 80 cent clause is the only way that you can 
continue to sell union coal and you enter into an agree- 
ment which calls for 40 cents in union wages, then you 
have got yourself in a position where you can be put out 
of business by the trustees and, I believe that the effect of 
sweethearting here is relevant to the desire and the inten- 
tion of the union to organize these small mines. It is my fur- 
ther belief that, unless there was a practice of sweetheart- 
ing, they could not organize the small mines because, if 
no one would enter into these contracts knowing that they 
had to pay the 40 cents, there simply would be another 
union or non-union operation so this is what I say the 
relevancy of sweethearting goes to. 


* * * * * * * * * * 


363 Trial Examiner: All right. Mr. Gilliam, if I 
364 understand this problem correctly, the evidence of 

alleged sweethearting would be relevant only in that 
it would show a knowledge on the part of the respondents 
represented by Mr. Combs or some of them, but not on the 
part of the respondent represented by Mr. Farmer, that 
some mine operators could not afford to operate under the 
union agreement as it existed prior to 1964. 

And, presumably, therefore, could not afford to operate 
under the agreement as amended in 1964. It seems to me 
that, if the union had such knowledge or, if any clients of 
Mr. Combs had such knowledge—and I repeat that that is 
the only relevancy here that I see—such knowledge can be 
proved in another way, as for instance, statements by this 
witness to Mr. Hibbits, or to other representatives of any 
of the respondents represented by Mr. Combs concerning 
this witness’s inability to operate under a union contract 
or his coal company’s inability to operate thereunder. 

If we go into the subject of alleged sweethearting, we 
may find ourselves taking evidence on a matter that is a 


129 


violation of the law but not of the portion of the National 
Labor Relations Act which the Board enforces. And, in 
addition, if sweethearting exists, one may find I suppose, 
that it tends to not cause one employer to cease handling 
the goods of another. At this point without indicating 
how I shall rule on the subject in rebuttal, I am inclined 
not to receive evidence on alleged ‘‘sweethearting’’ 
365 but to ask Mr. Gilliam to offer other evidence on the 
one aspect of relevancy which I mentioned. 

On the other hand, in view of Mr. Gilliam’s request that 
I not make a final ruling until he has had an opportunity to 
submit a memorandum, I will withhold the ruling and any 
testimony received in the interim will be on subjects other 
than alleged ‘‘sweethearting.’’ 

Mr. Gilliam: Mr. Examiner, so that we understand each 
other, the evidence I stated here does not go only to the 
question of admissions by the Union officials and I am not 
offering Mr. Ratliff in that regard for purposes of proving 
that he entered into a sweetheart contract. And in that 
regard I am offering his testimony for all the admission 
with respect to knowledge of the economies of this industry 
and the knowledge of sweethearting and the offer to enter 
into sweethearting is relevant to knowledge of the eco- 
nomics in the industry and that is what he will testify about 
so I do not believe at the moment that the word ‘‘sweet- 
heart’’ is alleged as in the old burlesque show, everybody 
has to be hit on the head with a bag of water. I think 
we have to go into whether or not he has a sweetheart 
contract and he does not. Now, on the other hand, it is 
difficult to question Mr. Ratliff or receive his evidence 
without the mention of this word and, as I say, he will not 

testify that he has entered into a sweetheart con- 
366 tract. He will testify that he has received an offer 

to enter into such contract and do I understand he 
will be allowed to go into that question? 

Trial Examiner: No. I will try to make my thinking a 
little clearer. It seems to me that the one point of rele- 
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vance, namely, alleged knowledge on the part of one or more 
clients represented by Mr. Combs that some mine operators 
can not do business under the union contract can be shown 
by the testimony of this witness and other operators con- 
cerning their representations to clients represented by Mr. 
Combs that they could not or cannot operate economically 
under the union contract. 

Mr. Gilliam: Do I understand, sir, we can not have ad- 
missions on this point introduced into the record? 

Trial Examiner: No, I would not exclude admissions. 

Trial Examiner: Well, I am not offering Mr. Ratliff to 
show that he entered into a sweetheart contract here. 

Trial Examiner: I understood from his testimony that 
he handed— 

Mr. Gilliam: Yes. On the other hand, I do feel, as I 
stated before, that this sweethearting in fact, as Mr. Black- 
burn has stated, is relevant and material to the effect of 
the 80-cent clause and the purpose of the 80-cent clause. 
And the fact that it happened in 1963 at that time there 
was still a 40 cent provision in effect just as there is one 

right now and I do not see that Mr. Farmer’s con- 
367 tention that everything that has to be discussed in 
the light of the Wilson case— 

Trial Examiner: You do not need to argue Mr. Farmer’s 
contentions. Tell me wherein my tentative ruling is un- 
clear. That is the only thing that is before you. 

Mr. Gilliam: Well, so far as I understand it, Mr. Ex- 
aminer, I think we can call this witness back and proceed 
with him at this point. 

Trial Examiner: All right. 

Mr. Combs: May I have just a little clarification? Under 
the Examiner’s ruling my impression would be that the 
answer of the witness with reference to his alleged con- 
versation of Mr. Hibbits will be stricken from the record 
as not relevant and dealing with specifically the witness’ 
own statement with the so-called sweethearting. 

Trial Examiner: No, not the entire testimony of this 
witness to which you objected. According to my notes 
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this witness testified that in 1963 when the witness and 
Hibbits talked in a restaurant in Pikesville, Hibbits said 
that no truck miner in Pike County could operate under 
the UMW contract. That testimony is admissible. There- 
after, if my notes are accurate, the witness went on to 
attribute remarks to Hibbits about the situation in Floyd 
County. Now, this testimony may be objectionable but I 
should like to have the transcript before me prior to ruling 
upon a motion to strike. 
368 I think the important thing at this point is to 
have counsel understand my reasons, 

Mr. Blackburn: May I ask a question then, sir, along 
those lines, for purposes of clarification? I have taken 
your statement that you feel the only relevance of this 
testimony would go to show knowledge on the part of the 
persons represented by Mr. Combs to imply that you do 
not think it is material or relevant to the question of the 
purpose of the 80-cent clause. Is that a correct interpreta- 
tion of what you have said, sir? 

Trial Examiner: The testimony which shows knowledge 
that a mine operator could not operate his business under 
a UMW contract in 1963 would seem to me to be applicable 
to the contract in 1964 which had the same 40 cent clause in 
a sense at least the same payment per ton plus an addi- 
tional 40 cents under some circumstances. Certainly the 
1964 contract as I have looked at it was not less difficult 
for an employer to meet than the 1963 contract. Does that 
answer your question? 

Mr. Blackburn: That answers my question. 


* ” * * * * ” * * 


Trial Examiner: You gave us a portion of the 

conversation and then counsel objected. I would like 

for you to tell us what you said, if anything, to Mr. Hib- 

bitts in this restaurant in Pikeville. While you are think- 

ing, I will reframe it, maybe it will help you. Did you 

say anything to Mr. Hibbitts about the inability of your 
company to operate under a contract with the UMW? 
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The Witness: Yes, sir, I did. 

Triial Examiner: On that subject, what did you say to 
Mr. Hibbitts? 

The Witness: I said that I would like to point out to 
him the fact that, considering the price of coal, the cost of 
mining coal and the very nature of the typical truck mine 

operation, in my operation and in other parts of 
370 ~=Pike County, it was simply not economically feasible 

or possible for these mines to live up to the national 
UMWA contract. I then asked him if he would like to 
hear my ideas on this subject, and, of course he welcomed 
them, and asked me what I thought was possible. 

I told him that, in my opinion, the sensible way to ap- 
proach this thing would be to write a truck mine agree- 
ment. That is an agreement applying specifically to this 
type of mining operation. 

He told me then, he said now, you know what I have told 
you in the past on this subject, that I could not agree with 
you more, but the big operators will not let us do that. 
We have got an understanding with them and we have got 
to carry it out and we must have only this one agreement 
but he asked me to continue and I substantially told him 
this, that, in my opinion, the sensible way to approach it 
would be to write a contract providing for about $2 per 
hour and about 20 cents per ton welfare fund payments 
with the understanding that these small mines or these 
truck mines would be expected to enter into new agree- 
ments in coming years with the idea of bringing these 
mines, that is, the wage scales and the welfare payments 
up to the payments—that is the contract being enforced 
as to the large operators. 

He again reiterated that he would like to do that but 

his hands were tied, that the people in Washington 
371 just did not understand his problems and the prob- 
lems of those people in District 30 and in District 28, 

He then turned the subject to this matter of the agree- 

ment in Floyd County and asked me what— 
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Trial Examiner: This is where I want to stop you. 

The Witness: All right, sir. 

Trial Examiner: Now, I want to ask you two questions. 
Are all of the mines on property you lease truck mines? 

The Witness: Yes, sir; they are. 

Trial Examiner: Some are hand loading and some are 
mechanized? 

The Witness: Yes. 

Trial Examiner: But all of the shipment of coal from 
the mines is by truck, is that what you mean? 

The Witness: By truck from the mine to the railroad, 
that is, to the preparation plant where it is prepared and 
shipped. 

Trial Examiner: You testified earlier before you stepped 
outside the hearing room, that Mr. Hibbitts told you that 
no truck mine in Pike County could operate under the 
UMW contract. Do you recall that? 

The Witness: Yes, that is right. 

Trial Examiner: At what point in this conversation did 
Mr, Hibbitts make that remark to you? 

The Witness: He made it throughout the conversa- 
372 tion. We must have talked for two hours, or maybe 
three hours. It was a very friendly conversation. 


* * * * * * * * 


Q. (By Mr. Gilliam) Did you have a discussion 
with Mr. Hibbitts in the period 1959 and 1963 prior 
to this discussion we have now heard about concerning the 
40 cent provision in the United Mine Workers contract? 
A. Yes, sir, I did at that time. 
Q. Would you tell us what the substance of that conver- 
sation was? 


* * * * * * * * ” * 


The Witness: He stated at that time, and 
throughout the conversation that he realized the 
truck mines in Eastern Kentucky and in our area could 
not abide by the wage and welfare provisions of the United 
Mine Workers contract. 
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He offered at that time, and as a matter of fact, the 
perpared or had his secretary prepare at that time a 
letter which stated that our company and that these indi- 
viduals— 


* * * * * * * * * ” 


381 Q. (By Mr. Gilliam) Did the letter pertain to the 

cost of operations of small mine production, Mr. 
Ratliff, or does this conversation relate to that point? A. 
It related specifically to the terms of the standard United 
Mine Workers contract and alteration of their terms and 
an amendment of that contract. 

Q. Well, was conversation concerned with the ability 
of the small operators to meet the United Mine Workers 
contract? A. In my presence at that time he called Mr. 
Hopkins. 

Trial Examiner: He said that—Hibbitts said to 
382 him in the presence of his father. 
The Witness: Yes, sir. 

Trial Examiner: —that the truck mines in that section 
of Kentucky could not ‘‘abide by’’ the wage and welfare 
provisions of the UMW contract. 

Q. (By Mr. Gilliam) Was there an offer to amend the 
United Mine Workers contract made to you at this time? 
A. There was and Mr. Hibbitts in my presence either made 
an attempt; or may have talked to either Mr. Hopkins or 
Mr. Combs or at least that was what he said at the time. 
He made the telephone call in my presence and told me 
that he wanted to talk with Mr. Hopkins or Mr. Combs be- 
fore he made this move and I am not sure whether he 
actually talked to them but I do specifically remember 
that I believe it was Mr. Hopkins that he stated he wanted 
to talk to, I believe Mr. Hopkins, and I asked this, if there 
was to be any amendment to that contract, I wanted it in- 
corporated in the contract and made part of that United 
Mine Workers contract, and in my presence these calls 
were made in an attempt to call either one of these gentle- 
ment to see whether or not he could do this. 


135 


384 Q. (By Mr. Gilliam) I did understand it pertained 
to the protective clause, is that correct? A. It did 
in that way. I told Mr. Hibbitts what I have just 

385 stated there, and at that point he offered to give me 
some written asurance that we would not be obligated 

in any way or liable in the future, and I made the point 

repeatedly— 

Trial Examiner: Are you getting into what is called 
“sweethearting’’? 

The Witness: No, sir, I am not. 

Trial Examiner: Go ahead. 

The Witness: Our conversation repeatedly returned 
to these mines supplying us with coal and we talked about 
the fact—I did and he did—that these people could not 
live up to the contract as it was written. It was for that 
reason that a letter was offered. 

I was asked to sign it. He did sign it, and that he made 
a telephone call to Washington as I have said before, to 
either Mr. Hopkins or Mr. Combs. 

Now, as to whether he actually talked to those people 
I do not know, because I was not on the telephone but I am 
telling you what I heard and saw take place in my presence 
there at that time, and it was, as I remember the purpose 
of the telephone call, it was as to whether or not that con- 
tract—these changes could be incorporated, and made a 
part of that contract. 

Q. (By Mr. Gilliam) What changes are you speaking of, 

Mr. Ratliff? A. I am referring particularly to the 

386 responsibility of these producers to pay 40 cents a 
ton to the Welfare Fund. That, in particular, was 

the one item talked about there. 


* * * * * * * * * 


393 Trial Examiner: Subsequently, did you become 
aware of labor troubles in Pike County? 
The Witness: Yes, sir. 
Q. (By Mr. Gilliam) How did these labor troubles arise? 
A. They began, I believe, in September of 1962 when wel- 
fare cards were removed from miners in Floyd County, 
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Kentucky, which is an adjoining county to Pike 
394 County Kentucky, and I am sure that must have af- 

fected some United Mine Worker members in Pike 
County. As a result of that there again several months— 
I believe it began in September and culminated perhaps in 
January of 1963 of what are known as picket lines, picket 
activities,— 

Trial Examiner: Stop, please. Do you want the witness 
excluded? 

Mr. Combs: If you are going to permit him to answer 
the question, I do. 

Trial Examiner: I do not know whether I will sustain 
the objection or not. 

I am going to listen to Mr. Gilliam have him tell me 
the relevancy of this proposed inquiry. I asked if you 
wanted the witness excluded while Mr. Gilliam answers my 
question. 

Mr. Combs: Yes. 

Trial Examiner: Step outside. 


(Witness left the room.) 


Trial Examiner: All right, please, Mr. Gilliam. What is 
the relevancy of these labor troubles? 

Mr. Gilliam: In the Wilson case, Teamsters Local 710 in 
the United States Court of Appeals, the Court stated that, 
in order to determine whether or not there was a contract 
in violation of Section E, the Court should have the benefit 

of knowledge concerning the economic history and 
395 background of the parties to the proceeding. 

Now, the witness will testify that, as a result of 
the failure of the negotiations and the failure of the non- 
union mines to sign a contract following these discussions, 
there came a time when there was considerable labor trouble 
in the area where there were numerous roving pickets and 
these pickets were led by a person operating as an agent 
for United Mine Workers and that, as a result of this 
activity a great many non-union mines were closed and that 
this activity continued over a long period of time and was 
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directly financed, supported and led by an agent of the 
United Mine Workers with the intention of either causing 
these mines to sign the contract or to go out of busines. 

This relates to the intention, the purpose behind the 80- 
cent clause, and we represent that this shows a continuing 
course of conduct on the part of the union designed to 
eliminate the competition of the non-union operators or to 
cause those operators to sign a union contract. 

Mr. Combs: Mr. Trial Examiner— 

Trial Examiner: Don’t answer for the moment, please. 

Mr. Combs: All right. 

Trial Examiner: Mr. Combs, I do not think I need hear 
from you. You have made your objection. I have heard 
from Mr, Gilliam. I do not believe we should explore the 

alleged coercive conduct by union representatives at 
396 the time stated by the witness, which alleged conduct 

had as an object, to require employers in the coal 
mining industry to sign a contract with the union or to 
shut their mines, I sustain the objection. 


* * * * * * * * * * 


Mr. Gilliam: I think that I have no choice at this point 
but to pursue the point with the Board, and I also would 
like, since the witness is out of the room, to state that 
this witness has a great many obligations as to other 
witnesses who are coming to this hearing, and it is our 
position that they should be permitted to testify both con- 
cerning the effect of ‘‘sweethearting’’—the relationship of 
‘‘sweethearting’’ to the S0-cent provision and the labor 
violence, and as part of the history of the object here of 
the 80-cent clause. 

Now, it is our position that the labor violence, just as 
sweethearting, relates to the intention and purpose and 
goes to the history of the relationships behind the matters 
which led to the 80-cent clause and it is also our position 

that the practice of swecthearting or the inability to 
397 get certain operators to enter into ‘‘sweetheart’’ 

contracts led to the 80-cent clause and the 80-cent 
clause is a direct outgrowth of that policy of the union. 
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Now, I feel that we should go ahead and have your ruling 
on the point. I do not feel it is necessary for me to submit 
at this point a memorandum on the point. I think we all 
understand it and the issue is sharply drawn, what my posi- 
tion is and I would respectfully request that you do go 
ahead, certainly within your convenience, to make that 
ruling so we could get a clarification which I would request 
from the Board. 

Trial Examiner: Well— 

Mr. Gilliam: That is for the convenience of my witnesses, 
frankly. 

Trial Examiner: This morning I made a tentative ruling 
on the subject matter called ‘‘sweethearting.’? I did not 
make it a final ruling because you have said you wanted 
to submit a memorandum. 

Mr. Gilliam: Yes, I withdraw my request on that point. 

Trial Examiner: All right. The request having been 
withdrawn, my tentative ruling becomes a final ruling appli- 
cable only to the Charging Parties’ case in chief. Any 
ruling at this time, of course, is applicable only to that 
case, not to possible rebuttal. I understand that the testi- 

mony which the witness was about to give concerned 
398 events in 1962, if I heard him correctly. 
Mr. Gilliam: That is correct, sir. 

Trial Examiner: In any event, about two years before 
the execution of the eighty cent provision. 1 would say 
this, Mr. Gilliam, if you have any testimony concerning 
the alleged boycotting activity on the part of the Respond- 
ents in entering into the eighty cent provision, and if that 
is testimony which we might call direct instead of opinions 
from which I would have to draw inferences, I would be 
happy to hear that testimony. 

Mr. Gilliam: Well, Mr. Examiner, I think this is di- 
rectly connected, and I believe that the witness could con- 
nect the two matters. ; 

I think, also, since we have gotten into this, that there 
is a considerable amount of unrest, if that is an appro- 
priate word, in certain areas at the present time between 
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union and non-union companies, which, again, is relevant 
to the purpose of the eighty cent clause, and I am speak- 
ing of very current events and I would propose, if permit- 
ted, to have the witness respond to my questions on that 
point. And I think that the witness has the ability to go 
into these questions and I, of course, do disagree with any 
characterization of his testimony as opinion or indirect 
testimony. 


* * * a * * * * * * 


Trial Examiner: On the record. 

I have a question for Mr. Combs. It is the estab- 
lished practice of the United Mine Workers and its appro- 
priate subdivisions to seek to execute as many contracts 
as possible with employers in the Bituminous Coal Mining 
Industry anywhere in the United States, specifically in- 
cluding Pike County, Kentucky? 


* * * * * * * 


Mr. Combs: Yes, the answer is yes. 


* * * * * * * * * 


The Witness: Our calendar, 1964 production ship- 

ped was between 700,000 tons and 800,000 tons. I 

believe it was near 800,000 tons without having the exact 

figures at my disposal at this time, but that is substan- 
tially correct. 


* * * * * * * * * * 


Q. (By Mr. Combs) Are you familiar with the 

truck mine that is operated by the Peabody Coal 

Company at Paradise, Kentucky? A. No, sir, I am fa- 

miliar to this extent, I know that it is a stripping opera- 

tion and I might say this, that is the thing that has 

417 really made a difference in the coal mining indus- 

try. 

That has shot to pieces every cost figure anybody ever 

knew. If you want to know the basis of your trouble in 
the coal mines, it is there. 


* s ° * ° 
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429 Q. (By Mr. Combs) I ask you this question then: 

You testified that in 1964 you produced, bought and 
sold between seven and eight hundred thousand tons of 
coal. What was the average selling price of that coal dur- 
ing that period? A. I would say during that entire calendar 
year of 1964 our average realization per ton would have 
been about $3.37 or $3.38 a ton. 


* * « * * * * * * * 


430 The Witness: Our 1963 tonnage, due to lack of 
loading facilities, was somewhat less than 1964. I 
would say, as much as 100,000 tons less, or maybe more than 
that less than tonnage in 1964. 
That is a guess because I do not recall those figures as 
accurately as I would those for 1964. 
Q. (By Mr. Combs) Would you say then that your 
431 1964 tonnage exceeded your 1963 tonnage approxi- 
mately, not less than 100,000 tons. Would that be a 
fair statement? A. Yes, I have stated that that in my mind 
and my opinion is probably the difference. 


* * * * * * * * * * 


440 Q. Did your testimony run also to the wage scale 

and the hours of work in the contract—could they 
have paid that without paying the welfare fund? A. I do 
not believe I testified as to that but I will be glad to answer 
that for you at this time. 

Q. Well, did it include the wages? In other words, were 
you separating the two? Could they pay the wage scale and 
all the other provisions of the contract if they were ex- 
cused from paying the 80 cents, or the 40 cents? A. I 
would have to qualify any answer in this way, it depends 
on the mining operations, Mr. Combs. Some probably 
could, others would find that impossible. 

Q. Your testimony was, though, without qualifica- 

441 tion that none of them could pay it? A. That is right. 
I have no qualification to that, Mr. Combs, other 

than some of these people who have signed the contract 
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and take what royalty they pay to the welfare fund out of 
the wages of the men that they employ. That has been 
done, I am sure. 


Theodore R. Broida 


a witness called by counsel for Charging Party Dixie 
Mining Company, having been duly sworn, was examined 
and testified as follows: 


* * * * - * . * * * 


Q. Mr. Broida, would you tell us what Spindletop Re- 
search Center is. A. Spindletop Research is among the 
newest of the independent applied research institutes in 
the United States. It was created in December, 1961 by 
the Commonwealth of Kentucky, and endowed with the 
building, grounds and initial working capital for the pur- 
pose of assisting the state in economic and industrial 

development. Its charter is broad enough to include 
455 performance of applied research projects for the 
benefit of the State, its region and the nation. 

Q. Mr. Broida, you are the manager of the Techno- 
Economies Division of the Spindletop Research Center, is 
that correct? <A. Yes, sir. 


Q. (By Mr. Gilliam) Mr. Broida, do you have a 
copy? <A. Yes. 

Q. Of a document entitled ‘‘The Economie Viability of 
the Small Underground Coal Mine in Eastern Kentucky,” 
A Report for Kentucky Department of Commerce. 

Mr. Gilliam: This should be marked Dixie Exhibit No. 
5 for identification. 

* . . * * * LJ - s * 

Q. (By Mr. Gilliam) Mr. Broida, I ask you if you 
recognize this document? <A. Yes, I do. 

Q. ‘Could you tell me is this is the document which was 
produced by Spindletop Research as a report? A. Yes, 
it was, 
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Q. For the Kentucky Department of Commerce, is that 
correct? A. That is correct. 

Q. Could you tell me why Spindletop undertook to make 

this report? <A. Yes. 
459 I mentioned earlier that Spindletop was created 
by the State and endowed. Part of the original 
grant from the State was earmarked for specific research 
projects. One of these projects was to perform research 
which would be of benefit to the coal industry in Kentucky. 

We began this project by an analysis of the application 
of current utilization research to the Kentucky coal in- 
dustry and this was summarized in an earlier report 
which I do not have with me but which is available from 
the State. 

During the course of that analysis, we tried to obtain 
basic economic data on the small underground coal mine 
in Eastern Kentucky and we found that such data did 
not exist. It was during this work then that we proposed 
to the Commissioner of Commerce that the project which is 


reported in this—this document, be performed. 

So, it was really an outgrowth, an extension of the 
original project for the Kentucky Department of Com- 
merce relating to the Kentucky Coal industry. 


* * * * * * Ld * * 


462 Q. (By Mr. Gilliam) Mr. Broida, could you tell 
us what the data used was in making this report? 
A. Yes, we obtained data from several sources. We 
463 obtained data on production, tonnage produced from 
the Kentucky Department of Mines and Minerals. 
And from the U. S. Department of Interior, Bureau of 
Mines. We obtained data on income from analysis of 
state income tax records. 


465 Cross Examination 
* * * * * * * * * * 


475 The information in this report was based on 1961 
and 1963 figures. The report was prepared during 
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the period of October 1963 to about late April, 1964 to 
about late April 1964 and published in July of 1964. 

Q. My question now was very simple. Did you have 
any consultation or any suggestion from anyone that this 
report would be applicable to the 80-cent clause in the 
bituminous coal wage agreement? A. No, sir. 

Q. Where did you get the highest wage rate scale that 
you have in this document here? I think you said some- 

thing about twenty-some dollars a day, $21.00. 
476 A. It is computed from income tax. 
Q. Reports? A. Yes. 

Q. Of the coal operators or of the employees? A. Coal 
operators, 

Q. Statements which the coal operators said they were 
paying their employees? A. In their income tax return. 

Q. I take it from your explanation that all of these 
figures and data were gathered, condensed and analyzed 
before the April 2, 1964 contract was executed between 
the coal operators and the mine workers in the eastern 
Kentucky coal fields. A. To the best of my knowledge 
the analysis was completed by that time. There may have 
been one or two gaps in the data that had to be filled in 
but most of it was completed by that date. 

Q. The impact of the wage agreement then in 1964, in 
April would not be reflected in any way in this? A. No, 
sir, that would not appear until the following year in the 
income tax figure. 

* * * * * * * * * 
Q. Mr. Broida, would you say this report raises 
more questions than it answers? A. I would say 
So, yes. 
* * *. * * * 


Wednesday, April 21, 1965 


* * * * 
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490 W. Foster Mullins 


a witness called by counsel for Charging Party Dixie 
Mining Company, being first duly sworn, was examined 
and testified as follows: 

Trial Examiner: State your name and address. 

The Witness: W. Foster Mullins. 

Trial Examiner: Spell your last name. 

The Witness: M-u-]-l-i-n-s. And I live at Big Stone 
Gap, Virginia. 


491 Direct Examination 


Q. (By Mr. Gilliam) Mr. Mullins, what is your occupa- 
tion? A. I am employed by the Department of Labor and 
Industry as Assistant Chief Mine Inspector for the State 
of Virginia. 

Q. And what are your duties as the Assistant Chief 
Mine Inspector for the State of Virginia? A. I share 
responsibility with the Chief Mine Inspector of Enforcing 
the Mining Laws of the State, looking after general health 
and safety of the employees that work in and around the 
coal mines and I also advise the Commissioner of Labor 
on matters pertaining to improvements in safety measures. 


& * * * * * * * * * 


493 Q. (By Mr. Gilliam) Do you keep records of the 

tonnage produced by the various mines? A. Yes, 
we transfer the information that is on this coal mining 
schedule to a card index system. We have a card on each 
mine that operates in the state and on the back of this 
card annually we enter the number of employees, the 
number of days the mine worked, the tons they produced 
and the wages that they were paid. 


* * * * * * * * * * 


496 Q. Now, with respect to the document entitled 

“‘Special Sampling,’? what does that purport to 
show? A. This is a sampling of the union truck mines in 
the State of Virginia. 
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Q. And was this obtained from the official records? A. 
Yes, all of these figures came from the official records in 
our office at Big Stone Gap. 

Q. And was this prepared by you, or under your direc- 
tion? A. This report was prepared by me, also. 

Q. At whose request was this prepared, Mr. Mullins? 
A. The small truck industry in the State asked that we get 

that information, if possible. 
497 Q. And how many mines did you sample in this? 
A. I believe there are 31 in that sampling. 

Q. Approximately how many mines, union mines, are 
there in the State of Virginia? A. Approximately 300 
union truck mines. 


* * * * * * * * * * 


Q. (By Mr. Gilliam) Well, I asked you if you had 

an opinion on the cost per ton of production in 

underground truck mines in the State of Virginia? A. 
Yes, I do have an opinion. 

Q. Now, would you state what your opinion is? A. I 


think that the cost per ton in the underground truck mines 
in Virginia would average $3.40 a ton or in that neighbor- 
hood. 

Q. Could you break that down for us into its various 
components? 


* * * * * * * * ” * 


510 <A. Yes, I think the average cost of trucking coal 

would be—well, let me put it this way, the truck 
driver himself gets from fifty to seventy-five cents a ton 
to haul the coal due to the distance which he must trans- 
port this coal. 

Mr. Combs: Fifty to what? 

The Witness: Fifty to seventy-five cents per ton. And, 
since I was an engineer, I think, in my opinion, that 3 
cents or 4 cents a ton is a reasonable figure for engineer- 
ing cost, and, of course, the bookkeeping cost for a small 
truck mine would be probably one cent or maybe more. 
And Workmen’s Compensation is figured, if I am not 
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mistaken, under my recollection, $8.50 per $100 on pay 
roll. Of course, the amount of pay roll you have will 
govern that figure, and the Social Security and Unem- 
ployment—those are more or less fixed cost. And cer- 
tainly I do not think that 10 cents a ton for interest on 
investment is out of line because the man that buys the 
equipment would certainly have the right to charge at least 
ten cents a ton off for the use of that equipment because 
eventually it is tangible, it is a tangible article. It will 
wear out and it has to be repaired and 1 supply costs 

in my opinion would, of course, with the size of 
511 the operation, it would vary, but in my opinion it 

would be 25 to 30 cents a ton, and under your elec- 
tric power cost of the mine will also vary with the size of 
the operation and in my opinion I do not think five or six 
or seven cents a ton is outrageous for that. 

Another expensive item that a small truck operator has 
is powder cost. It takes a lot of powder to blast the coal 
from the solid and that is the way that a majority of it 
is done. I think the powder cost would run, due to the 
size of the seam that you would be blasting in and the 
width of the place that would vary also between, say, 40 
and 30 cents a ton. 

And, just running through my mind, that is the opinion 
that I have as far as the cost figures. 

Q. (By Mr. Gilliam) Mr. Mullins, you did not mention 
anything about royalties, is that a usual cost? A. Yes, 
a royalty is a fixed cost with an operator. I do know of 
some operators that are paying as much as 50 cents a ton 
royalty, that is what they pay to the owner that owns the 
property and others have low royalty, maybe 25 cents a 
ton. As I said before, those figures are variable due to 
the property and also to the size of the coal and the 
quality of the coal. 


° * * ° * * * * * ° 


513 Q. (By Mr. Gilliam) Now, based upon your ex- 
perience in the underground truck mine industry 
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and your knowledge of that industry, would you tell me 
whether the underground truck mines of Virginia could 
afford to pay union wage and the union royalty, that is, 
United Mine Workers Union wage, and United Mine 
Workers royalty, and continue to operate on a profitable 
basis? 


* * * * * * ” * * ° 


Mr. Gilliam: Will you answer the question, Mr. 
Mullins? 

The Witness: I think it is mathematically impossible 
for the small truck mine operators to operate at a profit 
and pay that wage scale. 

Q. (By Mr. Gilliam) Now, with respect to the 80-cent 
clause, that is in the 1964 contract, what is the ability, if 
any, of these truck operators to absorb an 80-cent cut in 
their price of coal sold? 


* * * * * ” * * * * 


The Witness: I do not think that they can pay the 80- 


cents a ton and maintain an operation. 

Q. (By Mr. Gilliam) Can they sell their coal at a price 

80-cents below the prevailing market and remain in pro- 
duction? A. No, sir, because practically all of them 

515 do not clear but 20 to 25 cents a ton on what they 
produce. 

Trial Examiner: Are you saying that each and every 
one of them could not operate profitably if they paid the 
80-cent or are you saying that some might operate profit- 
ably and others might not, or others could not? 

The Witness: Those that are handloading, sir, could 
not. Now, it would be possible if an operator could adapt 
the machinery to his operation, or if the seam of coal would 
adapt to machinery, he might operate and pay the 80 
cents a ton but, loading by hand, the number of tons that 
this individual can produce is limited. 


* * e * * * * 
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519 Cross Examination 


Q. (By Mr. McGuinn) Mr. Mullins, who were the oper- 
ators specifically who requested you to prepare Dixie’s 7 
and 8? A. That was the Tri-County Independent Coal 
Operators Association. 

Q. Tricounty? A. Tricounty Independent Coal Opera- 
tors Association. 


522 Mr. Combs: You will stipulate that the Tri- 
county— 

Mr. Gilliam: That the Tricounty Coal Operators Associ- 
ation are members of the National Independent Coal 
Operators Association. 

Mr. Hopkins: Of which Mr. Holeomb is president and 
he is a complainant here. 

Mr. Gilliam: That is right. 


° * * * * * 
551 Edmund Boggs 


a witness called by counsel for Charging Party, Dixie 
Mining Company, being first duly sworn, was examined 
and testified as follows: 


* * * * * * * * * * 


552 Direct Examination 


Q. (By Mr. Gilliam) What is your occupation, Mr. 
Boggs? A. Commissioner of Labor and Industry in the 
State of Virginia. 

Q. How long have you held that position? A. Since 
February, 1949. I am in my 17th year, I guess. 


s * * * * * * * * °* 


554 Q. Mr. Boggs, in the course of your duties as 

Commissioner of Labor, have you become familiar 
with the economics of the coal industry in Virginia? A. 
It has been one of our major concerns. I certainly am 
familiar with it; yes, sir. 
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Bs) Q. (By Mr. Gilliam) Could you tell me what you 

mean, Mr. Boggs, when you say a ‘‘small truck 
mine’’? A. I mean a small mine, a truck mine is usually 
a non-rail mine, underground mines, small underground 
mines. 

Q. Right. Have you a figure in mind as to approxi- 
mately how many of these truck mines there are in the 
State of Virginia? A. Presently. I have it in the annual 
report. I think it operates about 1200 of the small mines. 
It varies from time to time. They go and come right 
frequently but I think it will average over the year about 
1200 even though we issue many more licenses than 1200. 


* * * * * * ” * * * 


Trial Examiner: * * * I will vacate my ruling 
and permit you to do so. 
Mr. Gilliam: All right. 
Mr. Combs: I would like to have the witness excluded, 
Mr. Examiner, if he is going to argue that point. 
Trial Examiner: Will you step outside the hearing room, 


please? 


* * * ” * * * * * ° 


The Witness: Yes, sir, and also there were so 
many charges about the low wages and so forth, and 
we went in to the pay roll situation. 

Trial Examiner: Did you do this personally, or did 
subordinates do it? 

The Witness: No, sir, I do not do it, personally. I 
have not done it, personally. I have seen three or four 
pay rolls, myself, but I do not do it. There is no way in 
the world I could possibly do it. 

Trial Examiner: Well, who does it? 

The Witness: Our field people do it. Mr. Mullins office 
does it and we can do it from the records that we get from 
the reports as filed annually by the operators. 

Trial Examiner: Well, now, you heard the question 
which Mr. Gilliam asked you? 
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566 The Witness: Yes. 
Trial Examiner: If you were to answer that 
question, on what would your opinion be based? 

The Witness: On the statistics that we gather relevant 
to the cost of production of coal, including all costs, that 
is insurance costs and everything. 

Trial Examiner: Do you have those statistics with you? 

The Witness: We have some statistics on that, but I 
think that Mr. Mullins had the statistics on that and 
presented them. I hope he did. He is the one who had it. 

Trial Examiner: Then your opinion would be based on 
the same official statistics which Mr. Mullin had? 

The Witness: Yes, sir, Mr. Mullins is the assistant 
chief mine inspector appointed by me. 

Trial Examiner: Well, I am not entirely satisfied that 
the witness is qualified to express an opinion but I will 
let him answer and consider this question in the weight 
that I will give to his answer. 

Mr. Gilliam: I believe the question was, Mr. Boggs, 
whether you had an opinion as to whether the small truck 
operators in the State of Virginia could pay the union scale 
and the 40-cents a ton and remain in business. Do you 
have such an opinion? 


567 A. My opinion is that they could not do it. There 
is no way they could do it. 

Trial Examiner: I think there ought to be two questions 
along this line. One would be whether they can pay as 
signatories to the bituminous coal wage agreement. And 
one whether they could pay the 80 cents but not pay 
the wage provisions of the agreement. 

Mr. Gilliam: Yes, sir. I intend to do that. I understand 
your last answer related to the union contract, is that right, 
Mr. Boggs? 

The Witness: That is correct. 

Q. (By Mr. Gilliam) Now, with respect to the non-union 
operators who are not under contract with the United Mine 
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Workers, do you have an opinion as to whether or not they 
could afford an 80-cent cut in price of their coal? 

Mr. Combs: We object to that question also. 

Trial Examiner: An 80 cent what? 

Mr. Gilliam: Cut in price. 

Mr. Combs: We object. That is a conclusion of counsel. 
There is nothing here that says anything about cutting the 

price of coal. 
568 Trial Examiner: Are you acquainted, Mr. Boggs, 
with what is called an 80 cent clause in the current 
bituminous coal wage agreement? 

The Witness: Yes, sir. 

Trial Examiner: This question should properly be 
subject, of course, to objection by the respondents. Do 
you have an opinion with respect to whether the non- 
signatories can pay 80 cents a ton? 

Mr. Gilliam: Mr. Examiner, I think I must interrupt 
here because I do not think anyone has got this straight. 
The non-signatories under the contract are not required to 
pay 80 cents into the United Mine Workers Welfare Fund. 
The signatories are required to pay 80 cents for each ton 
bought by them from non-signature operators. My question 
goes to the price of the coal which is sold by non-union 
operators which would be 80 cents less than the market 
price without that provision in effect and that is what our 
question is going to. 

Mr. Combs: There are a lot of hypothetical assumptions 
there. 

Trial Examiner: I do not think it is hypothetical although 
someone might say it is semantic. The 80 cents would 
come from the non-signatory unless the signatory, itself, 
should decide to bear it, 

Mr. Gilliam: That is our point. 


* * * * ” * * * * * 


Q. (By Mr. Gilliam) Can you answer with respect 
to the 80 cent clause the effect of that on the non- 


union operators? A. In my opinion it would put them out 
of business overnight. 

Q. Those who were selling to union signatories? A. That 
is right. 

Q. Are there a number of mines that are selling to union 
signatories in the State of Virginia, non-union mines? A. 
The majority of them are. 


* * * * 


Cross Examination 
Q. (By Mr. McGuinn) Mr. Boggs, you said you are 
familiar with the 80-cent provision in the current 
570 national bituminous coal wage agreement? <A. Yes, 
sir. 

Q. What does that provide for? A. You have it in your 
contract. It provides for any operator who buys from a 
non-union operator that they have to pay 80 cents a ton 
on that coal. In other words, the small truck operator 
who operates as non-union, if he sells to a union operator 
to a large company, who has a contract with the United 
Mine Workers, in addition to the 40 cents a ton that the 
operator has, there is an additional 40 cents a ton required 
to be paid from the non-union mines. In other words, the 
total cost amounting to 80 cents. 


* * * * * * * ” * * 


575 Mr. Combs: Well, you testified now. I am not 
testifying, you know. You testified that an operator 
could not operate under the 1964 contract. 

The Witness: I testified that a small truck operator in 
the State of Virginia as described as being a truck operator 
could not pay the wages that are carried in the United Mine 
Workers contract and stay in business. And the reason 
I testified to that if you want the reasoning behind it, is 
this: The small operator does not mine the volume of coal. 
He cannot depend on volume. Most of it—a lot of it is 
handloading or else small equipment. It is in small seams 
of coal. It is Cloverleaf coal that is left over from large 
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operators where they cannot mine it and they leave it to 
a small truck operator and he goes in with small equip- 
ment and handloading and loads that coal. I have been 
in these mines and I have seen them. How they operate 
this thing, and all. Then, in turn, the large operator buys 
this coal from him. Now, the large operator has got to 
make a profit on their coal and everybody else is involved 
in it. That is why he cannot possibly do it. One of the 
reasons. 


* * * * * * * * * * 


590 Mr. McGuinn: Mr. Boggs, is it true that any in- 
591 crease in cost to these small operators would have 

an adverse effect on their ability to continue to 
operate? 

The Witness: We feel that it would, yes, sir. We do 
not mean that some increase in cost like 3 cents a ton 
would actually put them out of business but it would cer- 
tainly hurt them bad enough that it would be of great 
concern to us. 

Mr. MeGuinn: And it would not make any difference 
whether that increase in cost came from an increase in, say, 
royalty payments or an increase in the labor cost? 

The Witness: Well, the facts of the matter are that any 
increase is going to be detrimental to them any way you 
look at it. 


* * * * * * * * *. * 


Trial Examiner: Mr. Boggs, you had a question about 
the inability of the small truck mines to pay the union wage 
scale plus 40 cents. You had another question about the 
inability to pay the 80 cents. Now, I will ask you, can the 
small truck mines in Virginia in your judgment, those 
which are not signatories, pay 40 cents? 

The Witness: No, sir, 


* * * * 


154 
593 Ben E. Tate, Jr. 


a witness called by counsel for the Charging Party Dixie 
Mininge Company, being first duly sworn, was examined 
and testified as follows: 


* * * * . * * * * * 


Q. (By Mr. Gilliam) Mr. Tate, what business are you 
employed in? A. President of a company called United 
Collieries, Inc., which is a coal sales company located in 
Cincinnati, headquartered in Cincinnati. 

Q. How long have you been engaged in the business of 
coal selling? A. Since shortly after World War II. 

Q. Now, would you tell us from whom you purchase your 
coal generally? 


* . * * * * * * * * 


594 The Witness: Our company presently sells coal 
for a number of operations. 100 per cent of which 
are non-signatory. In the past we have sold coal for signa- 


tory operators but not now. 


595 Q. Now, what volume of coal do you sell annually 

or have you sold annually in the last several years? 
A. Our tonnage generally runs somewhere between half a 
million and 800,000 tons a year. 

Q. And whom do you sell coal to? A. Well, we presently 
are selling most of our coal to the utilities. We do sell 
some industrial coal. We do sell a little bit of domestic 
coal, that is to dealers. We have sold some export coal, 
not now but we have sold some. We used to sell quite a 
bit of coal to the steel companies but no longer. 

Q. Mr. Tate, are you familiar with the 80-cent provision 
in the current United Mine Workers contract? A. Yes, 
sir, I am. 

Q. What effect, if any, has that provision had upon the 
sales of non-signatory coal which you handle? 


s * * * * * * s 
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596 The Witness: We have been hurt in certain re- 
spects by this clause. Do you want me to bring up 
specific examples. 

Trial Examiner: I certainly do. 

The Witness: Our company and before our company was 
formed some of the predecessor companies had sold coal 
since 1928 to my knowledge to a company called Interlake 
Iron Corporation which is a merchant pig iron producer. 
They also have coke ovens and we sold coal for these 
coke ovens. 

In May of 1964, I was talking to one of their buyers 
about tonnage for that month. This is early May of 1964, 
and he said, ‘‘Is the mine now you are shipping a signa- 
tory mine,’ and I said, ‘‘No.?? 


* . * * * * ™ * * * 


The Witness: The person who made this first remark 
was a man by the name of Leonard Schroeder who works 
for Pickands and Mather. Now, Pickands Mather buys 
coal and floats the coal for Interlake Iron as their agent. 

And Mr. Schroeder and after I told him that this 
597 particular mine was a non-signatory mine said we 

can not buy any more coal, that is for Interlake 
Iron, from non-signatory operators because Interlake Iron 
is a signatory, not to UMWA Steel contract but what they 
called the commercial operators contract which has this 
80-cent a ton clause in it and since then we have shipped 
them nothing. 

And that is our particular biggest customer which has 
been affected by this particular clause that we are talking 
about here. 

Q. How much tonnage were you shipping to Interlake 
Iron before the discussion that you mentioned? A. I do 
not remember exactly what we were shipping in the month 
of April but our tonnage varied anywhere between 3 and 
ten thousand tons a month depending on the demand for 
coal as well as the season. They took a little bit more in 
the summer during the lake season. 
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Q. Did he state to you, Mr. Schroeder, why he would 
not buy your coal? A. Yes, he said that the attorneys for 
Interlake Iron had advised Pickands Mather who are 
Interlake’s agents, that they dare not do so because, if they 
did and this clause was held to be legal, Interlake Iron 
would be liable to pay this 80-cent a ton retroactively and 
they did not dare make this purchase because of this con- 
tract that Interlake had signed. 


* ° * * * * * . * * 


598 Q. (By Mr. Gilliam) Mr. Tate, how much of the 

non-signatory coal which you handle have you been 
selling if you can tell us, to signatory operators since the 
80-cent clause has gone into effect? A. Very little. I do 
know this and now maybe this is hearsay, I do not know. 
I have been told by certain of the signatory operators that 
they feel that this clause is illegal and they have gone 
ahead and purchased non-signature coal. 


° * * * * * * * ° * 


Trial Examiner: The question was, during the life of 
the 80-cent clause how much coal have you sold to signa- 
tories, is that right? 

Mr. Gilliam: I said, since it became effective, yes. 

The Witness: I could not honestly say I had sold any. 
The reason I say that is some of these purchasing agents 
or some of these companies are subsidiaries of signatory 
companies and vice versa. 

Now, just where the line is drawn between a sig- 
599 natory and non-signatory in that particular instance, 
I do not know but to the best of my knowledge, we 

have sold none. 

Q. Now, prior to the time that the 80-cent clause went 
into effect, did you sell non-signatory coal to signatory 
operators? A. The only thing I could pin down on that 
definitely would be this Interlake Tonnage. 

Q. Right. A. If we did sell any, it was very little, aside 
from that. 

Q. Where is this coal, this non-signatory coal, being 
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sold if it is not being sold to Interlake? A. Well, as I un- 
derstand it, well, I know this to be a fact, that certain of 
the signatory operators who operate coal docks are buying 
non-union coal. They are—I mean non-signatory coal. 
They are not buying it from me but I know that they are 
buying it. They have told me that they were. 


* * * ° * * * * . * 


The Witness: The answer to the question, where 
are we selling the coal that formerly went to Interlake, the 
answer to that question is, we are not selling it. Now, their 
sources of supply—do you want me to answer that? I 
do not know what they all are. I know what some of them 


LJ * * *. * * * * 


Mr. Gilliam: Mr. Tate, what is the average price 
per ton of coal—what do you pay on an average for 
a ton of coal from the non-signatory operators who you 
have mentioned over the period within the six months prior 
to April 1, 1964? 
603 The Witness: Well, it would depend on the quality 
and the type of coal. For crushed run-of-mine, or 
13-5 to 13-700 Btu, during the period that you just men- 
tioned, we were paying anywhere from $3.75 to $3.90 to 
the operator. 

Q. This was Kentucky coal? A. Kentucky and some in 
West Virginia. This is what they call District 8, high 
volatile crushed run of mine. 

By Mr. Gilliam: 

Q. As a sales agent, what do you sell, what were you 
selling that coal for? A. Anywhere from $3.90 to $4.05. 
We make fifteen or twenty cents a ton commission or try to. 

Q. Are you a signatory operator? A. No, sir. 

Q. Could you tell me, Mr. Tate, with respect to the 
80-cent clause what the effect of that clause will be upon 
the non-signatory operators? A. Well— 

Mr. Combs: I object, Mr. Trial Examiner. That ques- 
tion is not competent. It is vague. It is general. 
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Trial Examiner: This is similar to the question asked 
before when the witness asked should he give specifies, and 
I answered in the affirmative. 

I would like for the witness to give us particular instances 
which show the effect of the clause. 

Mr. Gilliam: Let me ask you this, Mr. Tate. With 
604 respect to all of the companies you have mentioned, 
what will be the effect of the 80-cent clause upon 

their operation? 


* * * * ° * * ° * ° 


Trial Examiner: Well, you have named a number of 
these companies. Can you tell us what the effect has been 
with respect to any one of the companies you have named? 

The Witness: The effect has been that we are unable 
to sell any of their coal to anyone that is signatory to this 
contract. 


° * a * * * * ° * * 


605 Trial Examiner: Name a signatory to whom you 


have tried to sell it? 

The Witness: Interlake Iron. 

Trial Examiner: Name another one. 

The Witness: I have not tried. 

Trial Examiner: Have you given us all of the conver- 
sation with Mr. Schroeder in your efforts to sell to 
Interlake? 

The Witness: No, I have not given you the complete 
conversation. 

Trial Examiner: Well, you may complete it. 

The Witness: Well, after I talked with Mr. Schroeder 
and he told me that Interlake had decided not to buy any 
non-signatory coal because they would be liable for this 
80 cents a ton penalty—I talked to his boss, a gentleman 
by the name of George Lockwood—and he informed me 

that this was their attorney’s opinion and until such 
606 time as there had been a final decision as to whether 
this clause was legal or illegal, they were not going 
to buy any more non-signatory coal. Well, after I had 
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talked with Mr. Lockwood, I just give up trying to sell 
to signatory operators. 

Q. (By Mr. Gilliam) Mr. Tate, is there difficulty in sell- 
ing non-union coal today on the market generally? 


. * * * * * * * * * 


Mr. Gilliam: I am not talking about signatories, Mr. 
Examiner. I am talking about other companies and I 
want to elicit from this witness what difficulties he has 
has with selling non-signatory coal to people other than 
signatories. 


* « * * * * * * s * 


The Witness: Well, selling non-signatory coal to 

most consumers such as utilities and general indus- 

try it can be sold with the one single exception that the 

steel companies who are non-signatory to this contract 

with the 80-cent per ton clause in there take the position 

that they do not want to buy non-signatory coal although 

they are not legally bound. I know this to be a fact in 
many cases. 


Trial Examiner: Let us see if I understand. 

Have certain steel companies, who are not signatories, 
refused to buy your coal? 

The Witness: Yes. Now, if you want me to sit here 
and swear that that is the only reason I cannot, but they 
have told me that they do not buy non-signatory coal. 

Trial Examiner: Now, identify the person who told you, 
and give us the name of the steel company. 

The Witness: Inland Steel Company, Carl Jacobs, United 
States Steel Corporation, Joseph Hess. 

Trial Examiner: These steel corporations, in some 
608 instances or both have their own mines, do they not? 
The Witness: Yes, in both instances. 

Trial Examiner: Are they subsidiaries that operate the 

mines? 
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The Witness: I do not know whether they are sub- 
sidiaries or divisions. 

Mr. Arnold: Do you know? 

Trial Examiner: Now, do you know whether the sub- 
sidiary is under contract with the UMW? 

The Witness: They are all under contract with the 
UMW but their particular contract is different than the 
so-called commercial operators’ contract, in that in one 
instance at least, I do not mean in one instance, in one 
particular at least there is no 80-cent-a-ton clause in their 
contract. Is not that correct? 

Mr. Combs: That is correct. 


609 Trial Examiner: On the record. 

Counsel are agreed that the contracts between the 
UMW and the steel companies concerning the mining of 
coal in what are called ‘‘captive mines’’ does not contain 
the 80 cent clause. * * * 


* ” * * * * * * * * 


Q. (By Mr. Gilliam) I believe you were telling us, Mr. 
Tate, why the steel companies would not buy non-signatory 


* * * * * * * * 


The Witness: Well, can we start with Inland Steel. 

Mr. Jacobs told me that, as a policy of their com- 
pany, they were not purchasing any non-signatory coal. 
Mr. Hess of U. S. Steel made the same remark. Now, 
since J am under oath, that is as far as I want to go. 


* * * * * * * * . * 


Q. (By Mr. Gilliam) Had they purchased non-signatory 
coal in the past, Mr. Tate, and if so, identify the time period. 

Trial Examiner: From you. 

The Witness: From me. Yes, on one occasion Inland 
Steel purchased some non-signatory coal from me. 
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Q. (By Mr. Gilliam) What was the time period? A. 
This was in, I believe it was, the early part of 1963. If I 
am not mistaken. 


* * * * * * * * * * 


Trial Examiner: You need not argue these at 

length. Was anything said to you by a representa- 

tive of either of these steel companies about an unwilling- 

ness to purchase non-signatory coal other than the state- 
ment you have already told us? 

The Witness: Yes, sir, there was in one case. 

Trial Examiner: Name the company and name the indi- 
vidual, 

The Witness: Inlaid Steel Company, Mr. Carl Jacobs. 

Trial Examiner: What did he say? 

The Witness: He told me that, if he purchased non- 
signatory coal, that it might cause a strike or a threatened 
strike in his mines, which were signatory or perhaps even 
in the mills which were signatory with the United Steel 
Workers. 

Q. (By Mr. Gilliam) Mr. Tate, are you familiar with 
the labor strife in the industry between the non-signatory 
operators and the United Mine Workers in recent 

years? 
Mr. McGuinn: We object to that, your Honor, 
on the ground of the ruling you made yesterday 
subject to appeal. 


* * * ° * * * * * * 


Trial Examiner: All right. I sustain the objection 
and ask for an offer of proof. 

Mr. Gilliam: If this witness were permitted to testify, 
he would state his knowledge of the activities on the part 
of the United Mine Workers in respect to the companies 
with which he deals and he would state that the United 
Mine Workers have, throughout the past several years as 
a pattern of conduct, attempted to either organize the non- 
union operators, or cause them to go out of business by the 
use of roving bands of pickets, violence, tipple burnings 
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and things of that nature. That is what I believe his testi- 
mony would show. 


* * * * * * ° * s * 


614 Mr. McGuinn: I do. 
Trial Examiner: I reject the offer of proof. 

Mr. Gilliam: May we recall the witness, please? 

Trial Examiner: Yes. 

(The witness resumed the witness stand.) 

Q. (By Mr. Gilliam) Mr. Tate, are you familiar with 
the practice of the United Mine Workers of entering into 
sweetheart contracts? 

Mr. Combs: Again we object. 


* * ” * * ” * * * ” 


Trial Examiner: All right. I sustain the objection and 
also call for an offer of proof. 


* * ” * ” ” * * * * 


Trial Examiner: I reject the offer of proof. 


* . * * ” * * 


Cross Examination 


* * * * Ld * * * ” 


Q. Do you sell any coal to the utilities in Cin- 
cinnati? A. Not to the utilities? 

Q. Did you ever try? A. No, because they have river 
coal and we do not have any river coal. 

Q. Are you the same Mr. Ben Tate that gave an affidavit 
on the 13th day of May, 1964 in connection with this case? 
A. Yes, sir. 

Q. Now, Mr. Tate, you testified that, for a while, you 
sold coal produced by mine signatory to the mine workers 

contract. 
618 I believe you said you no longer sold that coal. 
At what time did you cease selling this coal for 
signatories? A. I believe it was in the early part of 1960. 

Q. So that the— A. I mean that is the best of my recol- 
lection. I might be wrong there but I am sure that is 
right. 
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Q. So, the fact that you ceased selling coal for signatories 
and only sold coal for non-signatories has nothing to do 
with the 1964 contract? A. No, not to the 1964 contract, 
no, sir. 

Q. Now on your volume of coal in 1963 and 1964, what 
did you say the amount of coal was you bought and sold? 
A. It would be somewhere between a half million and 
800,000 tons. 

Q. For both 1964 and 1963? A. Yes. I cannot swear 
to those figures but I can provide them. I do not have 
them with me, the records. 

Trial Examiner: If any counsel wants them, he will ask 
for them. 

The Witness: All right. 

Mr. Combs: In other words, you sold about the same 
volume in 1963 as you sold in 1964? 

The Witness: This is just a guess. Now, to the best of 
my recollection we sold a little bit more in 1963 than we 
did in 1964. 

* s * 
April 22, 1965 
* * * iJ * * 


Cloyd D. McDowell 


a witness called by counsel for the charging party Dixie, 
being first duly sworn, was examined and testified as 
follows: 


* * * * * * * * * 


The Witness: Cloyd D. McDowell. 403 Central Street, 
Harlan, Kentucky. 


* s * * * 
Direct Examination 
Q. (By Mr. Gilliam) What is your occupation, Mr. 


McDowell? A. I am president of the Harlan County Coal 
Operators Association. 


164 


Q. Where is that association located? A. Harlan, Ken- 
tucky. 

Q. How many members are there in the association, Mr. 
McDowell? A. There are fifteen member companies. 

Q. How many mines do these member companies operate? 
A. Approximately 25. 

Q. And how many men are employed by the 
631 member companies, approximately? A. At this time 
approximately 875. 

Q. How long have you been president of the Harlan 
County Coal Operators Association? A. Since November, 
1958. 

Q. What are your duties as president of the Association? 
A. My principal duties are to represent the member com- 
panies in legislative matters, both state and federal, and 
to represent them in their labor relations, public relations, 
to maintain and supervise collecting of records, and data, 
making reports, taking care of certain local duties such 
as tax matters, representing the association in affiliated 
organizations and so forth. 

Q. Mr. McDowell, are the members of the Association 
signatories to the 1964 contract of the United Mine 
Workers? A. Only two are now. With signatories. 

Q. Two are now present signatories to the contract? A. 
Yes, sir. 

Mr. Combs: I did not understand the witness’ answer. 
You say you have two members of the Association who are 
now signatories? 

The Witness: We had two members of the Association 
who presently signed the present wage agreement. One 
of them is out of business now. 

Mr. Combs: So you have one signatory operating 
362 under the 1964 contract? A. Yes, sir. 

Mr. Gilliam: How many members were signatory 
to the United Mine Workers contract prior to the 1964 
contract? A. All of them were. 
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Q. What kind of mines do your members operate, Mr. 
McDowell? A. We refer to them as small to medium- 
sized mines. 

Q. Are they mechanized mines? A. Practically all of 
them are; yes, sir. 

Q. By ‘‘mechanized,’’ do you mean conventional mecha- 
nization? A. Yes. They use the conventional equipment 
such as the coal loaders, the cutting machines. 

Q. Do you have any truck mines that are members of 
your association? <A. Yes, sir. 

Q. How many truck mines are there that are members? 
A. We have one that—well, we have a mixture of this type 
of mining. We have one mine that is purely a truck mine. 
We have other mines that purchase truck coal and process 
it at tipples. 

Q. Are the truck operators which your members pur- 
chase coal from members—signatories to the United Mine 
Workers contract? A. Some are and some are not. 


* * * * * ” * * * * 


Q. Mr. McDowell, did you negotiate with the 
United Mine Workers for the 1964 contract? A. We 
had three meetings with representatives of the United Mine 
Workers to discuss the 1964 contract. 
Q. Would you tell us about those mectings and state 
what was said? 


* * * * * * * * * * 


The Witness: The first meeting was held during the 60- 
day period after notice of termination was given as I 
recall, May 15, 1964, and in these discussions very little 
transpired except the representatives of the Union asked 
that we advise our members to sign the 1964 wage agree- 
ment. 

Trial Examiner: You should identify the representatives 

of the Union. 
634 The Witness: Representatives of the Union were 
Mr. William Turnblaser, Jr.— 
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Trial Examiner: Spell it. 

The Witness: T-u-r-n-b-l-a-s-e-r. 

—And Mr. Grant Knuckels, Attorney for District 19, 
UMA. 

Trial Examiner: Who represented the Association? 

The Witness: Myself and Mr. Logan Patterson. 

Trial Examiner: Mr. McDowell, where was the meeting 
held? 

The Witness: The meeting was held at the—I believe all 
three meetings I referred to, were held at the Tri-Mountain 
State Park Lodge in Pineville. 

Trial Examiner: You said at the first meeting repre- 
sentatives of the Union requested that the Association’s 
representatives advise the Association’s members to sign 
the 1964 agreement. 

The Witness: Yes, sir. 

Trial Examiner: Was any response made to the request? 

The Witness: The response was that— 

Trial Examiner: Who spoke? 

The Witness: Well, I think both Mr. Patterson and I 
discussed it. 

Trial Examiner: All right. 

The Witness: That we had discussed the contract as 
we understood it, and from the information that was avail- 

able to us at the time, that our members had indi- 
635 cated their unwillingness to sign because they felt 

that they could not sign this contract and stay in 
business longer. 

Trial Examiner: Was there anything else said? 

The Witness: Well, the discussion followed the general 
pattern of such conferences in that arguments were made 
pro and con as to the advisability or the inadvisability of 
signing the agreement. 

Trial Examiner: Go ahead. 

Q. (By Mr. Gilliam) Was this the conclusion of the 
first conference then, Mr. McDowell? A. Yes, sir. 
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Q. Could you tell us what happened at the second con- 
ference? A. The second conference, as I recall, was held 
at the request of the Federal Mediation and Conciliation 
Service representative and was held at the Trimountain 
State Park Lodge and was— 


* * * * Ll * * * ” Ld 


The Witness: At this conference the same persons were 
in attendance. The discussion followed the same general 
pattern with the exception that at this time Mr. Patterson 

and I had talked to our principals and we made a 
636 tentative offer to the United Mine Workers and 

received no counter proposal or no type of offer of 
any kind from them. And at that time I think the repre- 
sentatives of the Mine Workers requested that we give 
them a list of employees who were then employed and 
their wages and so forth, which was forthcoming later on. 
Nothing was accomplished at that meeting. 

Then the third meeting was held at the same place, the 
same principals involved, and there was very little dis- 
cussion concerning any concrete proposals. The proposal 
we made was not given very much consideration. There 
was very little discussion. No counter proposal except that 
we should sign the standard contract that had been nego- 
tiated by Bituminous Coal Operators Association and the 
UMWA to which we replied again that we felt that we 
would be unable, our principals, would be unable to stay 
in business if such contract were signed. 


” *. * * “ * * * * * 


Trial Examiner: Overruled. What was the nature 
of the Association’s offer? 

The Witness: The Association made an offer to pay 
unskilled labor $16.00 per 8-hour shift. Semi-skilled labor 
$18.00 per 8-hour shift, and skilled labor for $22.00 per 
8-hour shift as a minimum rate for those classifications, 
and offered to pay 10 cents per ton to the Welfare Fund. 


* * * * * * * * * 
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Q. Are these members now operating without a union 
contract? A. The remaining members, yes, sir. 


* * * * * * * * * * 


638 Q. (By Mr. Giliam) Mr. McDowell, has there been 
labor violence in the Harlan County field? A. Yes, 
sir, quite a bit. 
Mr. Combs: We object to the answer. 


* * * * * * * * * * 


639 Trial Examiner: I sustain the objection and strike 
the answer and ask for an offer of proof. 


* * * * * * * * * 


Mr. Gilliam: I am sure he knows more, Mr. Examiner. 
I offer to prove that if this witness were permitted to 
testify, he would testify that, since the termination of 
the United Mine Workers contract with the Harlan County 
Coal Operators Association, Harlan County had been in a 
constant state of labor violence which has been led by the 
United Mine Workers. That, in fact, there have been 
640 a great many—perhaps as many as fifty shootings 
from ambush—homes have been bombed, men have 
been injured and that as recently as two weeks ago, this 
situation was in full flower. He would testify that the 
situation in Harlan County is as bad now as it has been 
in its history virtually, which is one of long and continuous 
problems of this sort, that the labor violence is led by the 
United Mine Workers and their field workers and that this 
violence is designed to obtain the signatures of the member 
companies to the United Mine Workers contract. 


* ° * * * * * * * * 


Trial Examiner: I reject the offer. 

Q. (By Mr. Gilliam) Mr. McDowell, tell us what per- 
centage of the coal sold by the members of your associa- 
tion is sold to signatory operators, or persons having 
signatory contracts. A. I would say to the best of my 
knowledge approximately fifty or sixty per cent. It would 
be hard to pin down just the exact number. 

. * * * s s . * * * 
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641 Q. (By Mr. Gilliam) Mr. McDowell, to whom do 
your members sell their coal presently, if you can 
tell us. A. The coal is sold through various sales com- 
panies such as Peabody Coal Company, Consolidation Coal 
Company, General Coal Sales Company, Republic Coal and 
Coke Company; the Randall Fuel Company, and others 
that I cannot recall at this time. 
Q. Are those companies mentioned by you signatory to 
the United Mine Workers contract? A. In one way or the 
other J think all but Randall Fuel Company are. 
642 Q. Now, if the 80-cent clause is enforced—strike 
that. 
Are those companies presently buying coal from your 
members? <A, Yes, sir. 


Trial Examiner: Is the 80-cent clause not being enforced 
with respect to coal of your association? 
The Witness: As far as I know, it is not at this time. 


Trial Examiner: Has it been at any time? 

The Witness: There have been times when the sales 
companies have either hesitated or refused to sell coal 
unless the coal producer is a signatory to the UMW con- 
tract. 

Trial Examiner: Have you had any discussions with any 
representative of the UMW concerning the non-payment 
of the 80-cents per ton on sales of the Association coal? 

The Witness: No, sir. 

Trial Examiner: Counsel asked you to state the effect 
of enforcement of the 80-cent provision. 

Now, if you were to answer that question, upon what 
experience would your answer be based? 

The Witness: If I understood the question correctly, it 

would be based on general experience that, if a mine 
643 had to pay an additional royalty of 40 cents or it 

had to be paying 80 cents tax on their coal that they 
could not stay in business. Because there would be a cost 
factor that would put them out of business. 
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Q. (By Mr. Gilliam) Mr. McDowell, are you familiar 
with the profits per ton that your membership receives on 
an average? A. I would say in a general way, yes, based 
on information which I have obtained from the membership 
during discussions about this problem. 

Q. Could you tell us what figure that would be on the 
average ton of coal sold in the year 1964, approximately? 


* * * * * * * * * * 


644. The Witness: The profit margin in my estimation 
is between 20 and 25 cents per ton and has been—it 
may not be that now. 
Q. (By Mr. Gilliam) And you are not paying an 80-cent 
penalty on that coal at the present time? A. No, sir, we 
are not paying any penalty or any royalty on it. 


” * * * * ” * * * * 


Trial Examiner: Do not answer when there is an objec- 
tion, Mr. McDowell. 

There may be another way to approach it. Within your 
experience, is the market in coal today such that a profit 
of no more than a quarter can be made by members of 
the Association? 

The Witness: Yes, sir. 

Trial Examiner: Go ahead. I think the answer to one 
question is about as clear as the answer to the other, and 

in effect, the witness is saying that there is not any 
645 margin to make up that 80 cents. 
Mr. Gilliam: I think the record is clear on that. 

Q. (By Mr. Gilliam) What is the annual output of the 
members of the Association—what was the annual output 
in 1964 if you can recall? A. In 1964 it was slightly under 
two million tons, if I recall correctly. 

Q. What was the annual production in 1963, if you can 
recall, Mr. McDowell? A. It was approximately ten per 
cent more than that, if I recall. 

Mr. McGuinn: Was that ten per cent? 

The Witness: More. 
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Q. (By Mr. Gilliam) What is the average production 
per man per day in the mines which you operate? A. 
Approximately 12 to 15 tons. 


* * s * * 
Cross Examination 


Q. (By Mr. McGuinn) Mr. McDowell, you say you are 
familiar with the content of the 80-cent provision in the 
1964 agreement? A. Yes, sir. 

Q. Under that provision who would pay the 80 cent 
royalty per ton into the welfare fund, to your knowledge? 


646 A. Well, I presume that eventually it would be 
the producer. 

Trial Examiner: The contract requires the payment by 
the signatory operators, is that correct? 

Mr. McGuinn: On what basis do you say that—ultimately 
the producer would have to pay this—on what experience 
do you base that conclusion that you make? 

The Witness: Well, on the fact that a sales company for 
example, who may be a signatory operator or an affiliate 
would not wish to assume a payment of 80 cents a ton 
on coal which he sells. And the way it has worked out in 

the past, a producer company has to sell its coal 
80 cents cheaper than he would normally get for 
his coal. 


* * * * * * * * * 


Q. Now, you testified that you offered to pay $16 

a day for unskilled labor, $18 for semi-skilled, and 

$22 for skilled labor and 10 cents to the welfare fund. 

Now, am I to gather from that that you can pay the 

wage scale in the contract up to the wage scale but you 

cannot pay the 80-cents or, could you pay this amount and 
no more—what is your testimony on that? 
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650 The Witness: I might answer that by saying 

that those who were negotiating felt that they could 
not pay the increase in wages which was $2.00 a day 
increase. 


* * * * * 
652 Redirect Examination 


Q. (By Mr. Gilliam) Mr. McDowell, just so I understand 
your testimony—could the members of the Harlan County 
Coal Operators afford to pay the union wage scale presently 
in effect, and 40 cents a ton into the welfare fund? A. My 
opinion would be that they could not. 


* * * * os * * 


653 Robert Holcomb 


a witness called by counsel for Charging Party, Dixie, 
having been duly sworn, was examined and testified as 
follows: 


Trial Examiner: Be seated. Keep your voice up, please. 
Give us your name. 

The Witness: Robert Holcomb. H-o-l-c-o-m-b. 

Trial Examiner: And your address. 

The Witness: 315 Hopkins Building, Pikeville, Kentucky. 


Direct Examination 


Q. (By Mr. Gilliam) What is your occupation? A.A 
coal operator. 

Q. For what coal company are you working? A. Dixie 
Mining Company. 

Q. What is your position in that company? A. I am 
a partner in Dixie. 

Q. How many other partners are there? A. Two. 

Q. How long have you been in the coal business? A. 
Since 1955. 

Q. What types of mines do you operate, Mr. Holcomb? 
A. Truck mines. 
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Q. Where are they located? A. In Pike County, Ken- 


tucky. 

Q. Do you also lease property to truck mines? 
654 A. Yes. We sublease property to truck mines. 

Q. How many truck mines are operating under 
Dixie Mining Company’s name? A. Approximately 28. 

Q. And when you say ‘‘truck mine,’’ what type of mine 
are you referring to? A. I am referring to a small under- 
ground mine that transports its coal from the tipple of 
the mine to the loading point on the railroad. 

Q. By what means? A. By truck. 

Q. Are you active in any association of coal operators? 
A. Yes, sir. 

Q. Would you state what that association is? A. The 
National Independent Coal Operators Association, and also 
the Pike County Independent Coal Operators Association. 

Q. Do you have any offices in these associations? <A. 
Yes, sir, J am president of both. 

Q. And how long have you been president of the Pike 
County Coal Operators Association? A. Since 1959. 

Q. How many members are there of the Pike County 
Coal Operators Association, Mr. Holcomb, approximately? 

A. Approximately 600. 
655 Q. Are these members—well, tell us what kind of 
mines these members operate. A. Well, they operate 
truck mines, strip mines and auger mines, 

Trial Examiner: I may be confused, did you say there 
are about 600 members in the Pike County Association? 

The Witness: Yes, sir. 

Q. (By Mr. Gilliam) What are the majority of the 
operators? A. The majority are small truck mine 
operators. 

Q. Now, how long have you been president of the 
National Independent Coal Operators Association? A. 
Since 1960. 

Q. What is the membership of that association, Mr. 
Holcomb, approximately? A. It would be hard to ascertain 
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the exact membership, because we have membership of 
various associations which I do not know the number of 
members they have but I would estimate it to be some- 
where in the neighborhood of 3 to 4 thousand. 


* * * * * * * * * * 


Q. (By Mr. Gilliam) Naturally, the National Independ- 
ent Coal Association is a parent association of a number 
of smaller associations. A. Yes. 


*” * * * * * * . * * 


657 Q. Are you familiar with the type of equipment 
used in the mines that you operate and lease? A. 
Yes, I am very familiar with it. 

Q. Would you state what that equipment is? A. Well, 
at the present time it consists mostly of battery-powered 
locomotives that run on rubber tires and small rubber 
tired buggies that are used to load the coal in and coal 
drills that are also mounted on rubber tires. All of these 
have been designed specifically for use in small mines. 


* * * * * ° * * * * 


659 Q. What has been the effect of the development 
of this equipment on the small truck mining industry? 
A. Well, the development of the equipment for the truck 
mining industry has made it possible for truck mines to 
operate as an economic business. 
Q. Now, what types of seams of coal do you mine, 
Mr. Holeomb? A. We mine generally drift mines in the 
Elkhorn seams that run from 26 to 36 inches. 


* * * * * * * * * * 


660 Q. And Dixie has 28 companies? <A. No, sir, we 
have 28 mines, not companies. 
Mr. Combs: Pardon me. Dixie operates 28 mines? 
The Witness: Right. 
Q. What is the market price which you receive for your 
coal on an average, Mr. Holeomb? A. The average market 
price that we received for our coal in 1964? 
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If you will give me just a minute, I have a resume of 
it, it was $4.103 per ton. 


* La * * * * * * * * 


(By Mr. Gilliam) Approximately how many 

miners or workers are employed by members of the 

National Independent Coal Operators Association? <A. It 

would be hard to ascertain the exact number of workers 

except going by state records and so forth, but I would 

estimate it to be in the neighborhood of 60 to 70 thousand 
coal miners. 

Q. Where are these workers located? A. They are 
located throughout the coal mining region particularly in 
West Virginia, Kentucky, Virginia, Tennessee and Alabama 
and Pennsylvania. 

Q. Mr. Holcomb, do members of your association ship 

coal to union signatories? <A. Yes, sir. 
668 Q. Approximately how much of their coal on an 
average is shipped to union signatories? A. The 
best estimate is that about 33 per cent is shipped. 


* * * * * * * * * * 


Q. (By Mr. Gilliam) If you can tell us how much ton- 
nage is produced annually by the members of the Associa- 
tion. A. The best estimates are more than 100 million tons 

of coal per year. 
669 Q. Over what period are we speaking? A. 
During the year 1964. 


Q. (Mr. Gilliam) Has there been any loss of coal sales 
by members of your association? A. There has been a loss 
of coal sales by Dixie Mining Company. 

Trial Examiner: As a result of what? 

The Witness: Of the 80 cent provision in the United 
Mine Workers Contract. 


* * * * 


673 Q. (By Mr. Gilliam) What became of the coal 
which was ordered, what became of the 30,000 tons 
—was that shipped pursuant to the order which is marked 
as Dixie No. 11? A. The second week of May, 1964, Dixie 
Mining Company shipped the first compartment of this 
coal totaling a little more than 6600 tons. We had pre- 
viously asked Republic Coke and Coal if they could absorb 
at least part of the 80 cent payment if they were forced 
to pay it. When we received the letter dated May 21, we 
ceased doing business with Republic Coal and Coke. 
Q. Have you done any business with them since that 
date? <A. No, sir. 


* * * * * * * * ° * 


681 Mr. Combs: After discussion with counsel, he 

desires that the stipulation be amended to strike the 
words ‘‘substantial amounts”’ so that the stipulation would 
read that the operators, the Pike County Coal Operators 
Association shipped coal to signatory operators of the 


Bituminous Coal Wage agreement of 1950 as amended 
through the period 1961 through 1964. 


* * * * * * * * . * 


Q. (By Mr. Gilliam) Mr. Holcomb, in the years 

682 up to the time of signing of the 1964 contract, had 

you shipped coal as Dixie Mining Co. to signatory 
operators? <A. Yes. 

Q. State for the record approximately what percentage 
of your coal produced you shipped to signatory operators? 
A. Approximately 40 per cent of our production. 

Q. Now, since that time would you state what, if any, 
coal you have shipped to signatory operators? A. Since 
May of 1964 we have not shipped any coal to signatory 
operators. 

* * ~ * . * * * * ° 

Q. (By Mr. Gilliam) Mr. Holcomb, since you have been 


in business as a coal operator, have you made it a practice 
to ship to Union signatories? 


177 


Mr. Combs: Object to that. Irrelevant and vague. 

Trial Examiner: He may answer. 

Mr. Combs: We just stipulated. 

The Witness: We have made it a practice to ship to 
signatory operators for the reason most of the signatory 
operators in the large category maintain sales organizations 
that are outside the possibility of small companies to main- 
tain and this gives us an outlet for our product. 


* La * * * * * * * * 


Q. (By Mr. Gilliam) What has been the effect 
of the 80-cent clause upon your business, Mr. 
Holeomb? 


* * * * * - * * * 
The Witness: The effect was that the cancella- 
tion of this contract caused us to move coal into 
another market at a cheaper price. 
The Trial Examiner: At a cheaper price than Republic 
had agreed to pay. 


The Witness: Right. 


* * * . * * * * * 


685 Q. (By Mr. Gilliam) Mr. Holcomb, I believe you 
686 stated that you were familiar with the economics of 
the small truck industry in Kentucky. Are you 
familiar with the economics of the small truck mining 
industry in the States in which your members operate? 
A. Reasonably so, yes. That is one of the functions of 
our Association, to promote the best economic interests 
of our various members. 
Q. Are you familiar with their costs of operation in 
general? A. In a general way, yes. 
Q. Do you know what their profit margin is in general? 
A. Yes, I have discussed their profit margins with them. 
Q. What is that profit margin? A. In our area it is in 
the neighborhod of 10 cents to 25 cents a ton. And in the 
Virginia area, it is in the neighborhood of 20 to 30 cents 
a ton. In the Tennessee area it is around 15 cents a ton. 
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In the Alabama area it is in the neighborhood of 30 cents 
a ton, and the whole general picture, the general margin 
of profit would range from 15 to 30 cents a ton. 


* * * * * * * * * * 


687 Q. Now, I ask you this, Mr. Holeomb, how would 
the 80-cent clause affect the margin of profit on the 
coal sold to union signatories? 


688 The Witness: If the operator member is not a 
signatory operator, then that operator member could 
not stay in business. 

Mr. Gilliam: That is these persons who are selling to 
signatory operators? 

The Witness: That is correct. 

Q. (By Mr. Gilliam) Now, Mr. Holcomb, what alterna- 
tives would these operators have if the 80-cent clause were 
in effect? You stated they could not stay in business. Is 
there anything else they could do? 


* * * * * ” * * * * 


The Witness: In our directors’ meetings we have dis- 
cussed alternatives that might be followed by our member 
companies if the 80-cent clause were enforced. One of 

the results of the 80 cent clause—as we have 
689 considered in our mectings is that it would create a 

vast financial burden on the small mining industry 
and in order to do away with this burden, that we would 
have to, in all probability, try to form our own sales co- 
operatives to sell our own coal. We have discussed the 
fact that this would be very difficult in view of the fact 
that the large signatory operators have maintained sales 
organizations over a long period of time. They have 
regular customers. We would in effect have to be better 
salesmen than they were in order to break in on the same 
business we were already filling, and we would also, in all 
probability have to take a price decrease to effect this 


179 


break and we are not at all sure at the present time what 
steps we should take. 


Q. (By Mr. Gilliam) Would the enforcement of the 80- 
cent clause have any effect upon whether your membership 
was—whether your non-signatory members in your 

690 membership became signatory operators. 


* * * * °. * * * * se 


The Witness: I think that our members would face two 
alternatives. They would either—it would either be 
necessary to form cooperative sales organizations as I 
have stated, or it would be necessary to become signatory 
to the UMW contract to stay in business. 


* * * * * * * * . * 


Q. (By Mr. Gilliam) Mr. Holeomb, if I were to 

tell you that there were a number of mines which 
report to the United Mine Workers Welfare and Retire- 
ment Fund amounts paid into that fund which are also not 


licensed by the State of Kentucky, could you give me any 
explanation for the reason why they are not licensed? 


* * * * * * * ” * * 


Trial Examiner: Aside from other possible objections 
to it, let me ask Mr. Gilliam if this goes into the area which 
he calls ‘‘sweethearting’’? 

Mr. Gilliam: It does, indeed. 

Mr. Combs: I suspicioned as much. 

Trial Examiner: I sustain the objection. 

Mr. Gilliam: May I make an offer of proof. 

Trial Examiner: Yes. 


* * * * * cy * * 


Mr. Gilliam: Yes, he has been here all of the time. 
Mr. Gilliam: I offer to prove that, if the witness were 
permitted to answer the question, he would state 
692 that the reason why the companies which appear on 
the United Mine Workers Welfare and Retirement 
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Fund as payors into that fund as contributing employers, 
and do not appear among the licensed companies to operate 
in the State of Kentucky, do not appear for the reason 
that they are ‘‘sweetheart’’ operators and do not wish to 
have the State of Kentucky know their payments into the 
United Mine Workers Welfare Fund, and further, do not 
actually operate as coal operators but are set up for the 
purpose of paying into the United Mine Workers Welfare 
Fund upon fictitious tonnage figures, certain payments 
which they do make, and that this is so widespread to be 
perfectly evident to anyone who reads, who has a list of 
licensed mines in the State of Kentucky and a list of the 
mines which report from Kentucky into the United Mine 
Workers Welfare Fund. 


* * * * * * ° & s ° 
Mr. Gilliam: Let me go further, Mr. Examiner, so we 
may continue with this. I want to complete the offer. I 
have one more thing to say, and that is that if this 


693 witness were permitted to answer without going 

through the entire colloquy concerning the failure of 
any operator to obtain a license or to show—the failure 
of any of the contributing employers to the United Mine 
Workers contract to appear on a list of licensing mines 
in any state would be because of the widespread practice 
of ‘‘sweethearting.’’ 


* * * * * * * * * * 


Trial Examiner: I reject it. 

Q. (By Mr. Gilliam) Mr. Holcomb, can you tell us what 
the term ‘‘sweethearting’’ means? 

Mr. Combs: Objection. 

Trial Examiner: Sustained. 

Mr. Gilliam: May I make an offer of proof? 
694 Trial Examiner: All right. 

Mr. Gilliam: I offer to prove that, if this witness 

were permitted to answer the question, he would explain 
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that sweethearting is the practice whereby a union makes 
an oral agreement with an operator who has signed a 
written contract. The oral agreement is for amounts less 
in wages and amounts less in the royalty payments which 
are made to the Union pursuant to the written contract. 
That various means are accomplished whereby the sweet- 
hearting may operate. For example, the witness would 
testify that there are entire companies set up which 
receive payments from a great many of small truck 
operators into a central fund, and that these payments 
amount to approximately 15 cents to 20 cents in some 
instances, and in some instances less, but that they are in 
all instances less than the amount called for by the con- 
tract, which is 40 cents. 

That this is very widespread in the portion of Kentucky 
where he operates, that it is known by the operators in that 
area, that the elaborate procedures are entered into by 
the operators and the union representatives, specifically, 
one Mr. Carson Hibbitts, who is a respondent in this pro- 
ceeding, who has helped set up these corporations, for the 
sole purpose of avoiding the payments into the welfare 
fund, and the payments called for by the wage scale. That, 

in fact, millions of tons per year of coal which are 
695 mined by operators signatory to the United Mine 

Workers contract, either have no payment made upon 
them, or have a nominal payment of something in the area 
of 5 to 15 cents per ton. That, further, this is done with 
the approval and understanding of the Respondent, United 
Mine Workers and its representative, Mr. Carson Hibbitts. 


* * * * * * * *. * « 


Trial Examiner: I reject the offer. 

Q. (By Mr. Gilliam) Mr. Holeomb, have you ever had 
discussions with representatives of the United Mine 
Workers concerning labor strife in your area? 

Mr. McGuinn: We object. 

Mr. Combs: We object. 
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Mr. McGuinn: I think this is getting into labor violence. 

Trial Examiner: Does this go into the subject about 
alleged violence, about which I ruled and about which you 
took an appeal to the Board? 

Mr. Gilliam: It does. 

696 Trial Examiner: I sustain it. 

Mr. Gilliam: I offer to prove, Mr. Examiner, that, 
if this witness were permitted to testify, he would state 
that he had discussions with representatives of the United 
Mine Workers, including Mr. Boyle, Mr. Hibbitts, and 
other representatives, concerning the bands of roving 
pickets which moved over the Kentucky countryside in 
1962 and during that period, that these discussions grew 
out of the practice of the trustees of the United Mine 
Workers Welfare Fund to withdraw the Welfare cards of 
employees of signatory operators who were not paying the 
full amount into the welfare fund. That, as a result of 
their action by the trustees, bands of roving pickets 
attempted to close down the non-union operators in the 
Kentucky area, that, in fact, there was such unrest that 
it could be characterized accurately as a small war in 
Kentucky during the period mentioned, that this was a 
situation which was so serious that it came to the attention 
of the Governor of Kentucky, that at meetings with the 
Governor of Kentucky and members of the United Mine 
Workers, this witness presented the problems of the small 
operators in meeting the costs of the union contract, that 
the United Mine Workers were present, that the officials 
of the Government of Kentucky sympathized with the 
problem of the small operators, understood their inability 
to pay the United Mine Workers contract, and that at 

conciliation meetings, the Conciliator found that 
697 these small operators were unable to meet the cost 

of the union contract and that at no time did the 
Union ever offer to amend or change the terms of that con- 
tract to a point at which the small operators could continue 
to operate under it. 


* * * * 
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698 Trial Examiner: I reject the offer of proof but 
not upon all of the grounds recited by Mr. Combs. 


” * * ” * * * * * 


Q. (By Mr. Gilliam) Mr. Holcomb, can non-union mines 
today ship orders larger than 10,000 tons to the Tennessee 
Valley Authority? A. Only if they pay the union wage 
scale. 

Q. I said can non-union mines ship—only if they 
699 pay the union wage scale? A. Right. 


La ” * ” * ” * * Lt * 


Trial Examiner: What is the relevancy to the 8 (e) issue 
in this case? 

Mr. Gilliam: The relevancy is this, Mr. Examiner. The 
attempt of the United Mine Workers, or the successful 
attempt of the United Mine Workers to obtain a minimum 
wage, prevailing wage determination in the Walsh-Healy 
proceedings in 1956 resulted in a finding by the Secretary 
of Labor that the prevailing wage was the wage contained 
in the union contract, the United Mine Workers contract 
then in effect. That this has prevented the small operators 
from participating in the vast sales of coal to the TVA 
agency. That this is part of a pattern of the United Mine 

Workers and the large operators to eliminate the 
700 markets and the competition of the small operators, 

both through the Walsh-Healy proceeding, and at 
this latest 80-cent proceeding is a continuation of that 
pattern and, in fact, the protective wage clause in 1958 was 
one more matter in that pattern. That the pattern, itself 
is relevant to the 8 (e) determination as its sets forth the 
history and background of the relationships between the 
parties pursuant to the Wilson case in the United States 
Court of Appeals. 

Mr. McGuinn: We object to the proposed evidence on 
the ground that it is irrelevant in that it has nothing what- 
soever to do with the 80-cent clause, itself. It refers back 
to matters in 1956. It is remote and tangential and 
irrelevant. 
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Mr. Combs: We join in the same objection and suggest 
that, the witness’ answer that non-union operators could 
not sell coal to TVA in amounts over 10,000 tons, is an in- 
accurate statement of law and not of fact. 

Trial Examiner: It seems to me I saw some reference 
to one or two of the points that Mr. Gilliam made as I read 
the opinion of the Court of Appeals in the Pennington case. 
I sustain the objection. 

Mr. Gilliam: I would like to make an offer of proof. 
I offer to prove that in 1956 the United Mine Workers 
submitted as total proof of the prevailing wage in the 
industry a list of their contracts setting forth the names 

of the companies, that, in fact, this list which was 
701 submitted by the United Mine Workers contained a 

great many sweetheart operators, that the Mine 
Workers represented that all of these operators were 
paying the union scale when, in fact, a great many of 
them were not and were known to not be paying the union 
scale at the time the list was submitted. That, as a result 
of the submission of the contracts alone, the Secretary of 
Labor made a finding that the Union contract scale was 
the prevailing wage in the community, in the area. ‘‘The 
locality,’’ I think, is the word in the statute. That, as a 
result of this sales of non-union coal ceased to spot 
sales to the Tennessee Valley Authority. That this was 
in part, was in fact, part of an overall plan by the union 
and the larger operators to eliminate the small operators’ 
competition pursuant to a conspiracy in violation of Section 
1 of the Sherman Act. That the Secretary of Labor 
tacitly agreed with the United Mine Workers and in his 
published statement said that he sought the determination 
for the purpose of eliminating the non-union competition. 
And that, in fact, this non-union competition has been 
eliminated from the TVA market. I have finished now. 


* * * * * * * * * 


702 Trial Examiner: I reject the offer. 
Mr. Gilliam: Mr. Holeomb, have you ever had 
any discussions with union officials, United Mine Workers 
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officials concerning the economics of the small truck mines 
—economics of the operation of the small truck mines? 

The Witness: Yes, sir. 

Q. Upon what occasions have you had those discussions? 
A. During our discussions in 1959 I met several times 
with Union officials, and on each occasion that we met by 
ourselves it was expressed by Mr. Carson Hibbitts that 
he was fully aware of the fact that small mines could not 
pay the then existing union scale. 

* * * * * * * * * * 
703 Q. (By Mr. Gilliam) Have you had any other dis- 

cussions with any other union official concerning 
the economics of the industry which you represent? A. 
Not in recent years, no, I have not had. 

Q. In 1959 was the last time that you met with Mr. 
Hibbitts? <A. It was. 

Q. Did he state anything other than the statement which 
you just made that he knew that the small mines could 
not enter into these contracts? <A. Yes, sir. 

Q. What else did he state? A. I remember one specific 
instance that was in May of 1959. We had a meeting in 
my office in Pikeville. Present at that meeting were 
myself, my partner C. D. Roberts, Thomas Ratliff, his 
father, Elster Ratliff, and Carson Hibbitts. Carson at 
that time made the statement that he was positive and 
knew in his own mind that small mines could not pay the 
contract price. 

Q. What did you state to Mr. Hibbitts?. A. I stated to 
him that this was exactly the reason that we had not signed 
the contract, that we could not live up to the terms of the 
contract and therefore we were in no position to discuss 
that contract. We could discuss other contracts but, if that 
was the only contract they had to offer, then we saw no 

reason for discussions. 
704 Mr. Hibbitts then said, well, perhaps we can work 
out an agreement and I said, ‘‘If we can, that is all 
well and good. Now is the time to do it.’’ 
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Mr. Hibbitts then said, ‘‘Well, what can you pay,’’ and 
I said, ‘‘ Well, our pay roll at this time, our men are making 
around $15.00 to $16.00 a day.’’ 

He said, ‘‘I am not interested in what the men are 
making. I want to know what you can pay the welfare 
fund.’’ He said, ‘‘Can you pay them 15 cents?’ 

Mr. McGuinn: At this point I would like to interpose an 
objection. I think we are going into the area of sweet- 
hearting which the Board has ruled out in this case. 

Mr. Gilliam: I think this goes to the question of the 
costs of the small mine operators, Mr. Examiner. 

Trial Examiner: Up to the point where the witness 
spoke of a contribution to the welfare fund, his answer 
may remain, but I ask you, Mr. Gilliam, isn’t the witness 
now going into the area of swecthearting? 

Mr. Gilliam: Mr. Examiner, we have, throughout this 
hearing, had a problem on this very subject because it 
has always been my position that sweethearting is related 
to cost. It shows cost. Now, if they could afford to pay 
15 cents to the welfare fund, it shows what they are 

making. If they cannot afford to pay it—he has not 
705 said anything about a sweetheart contract. What 

he said is they asked if he could afford to pay 15 
cents. Now, if they can, that is a matter of their ability 
to pay. 

Trial Examiner: Let the witness go a little further. 

Mr. Combs: We join in the objection, Mr. Examiner. 

Trial Examiner: All right. 

The Witness: I told Mr. Hibbitts that I believed that 
we could meet the fifteen cent payment and he said, ‘‘ Well, 
on this you will have to trust me.’’ He said, ‘‘You sign 
the regular contract’’— 

Mr. Combs: Objection. 

Trial Examiner: We are clearly going into sweethearting 
and I sustain the objection. 

Mr. Gilliam: Very well. 

Q. (By Mr. Gilliam) Mr. Holcomb, did you say anything 
further to Mr. Hibbitts or did he say anything further 
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to you concerning the economics of the operations of the 
truck mines in your area? A. Well, the only thing that 
was discussed concerning the economics of the coal mines 
in our area—in fact, we were not even discussing the 
economics of coal mines in our area. It was our own opera- 
tion and the operations of Mr. Ratliff and it was the 
ability of these mines to live under the then current United 
Mine Workers contract. 
Q. Did anyone state at this meeting that the small 
706 mines could operate under the United Mine Workers 
contract? 
a * * * 
The Witness: No, sir. 
* * * * * * ° * 
Friday, April 23, 1965 
* . * * * * * * 


Additional Appearance: 


Harold H. Bacon, Esq., 907 - 15 St. N. W., Wash- 
ington, D. C. Appearing for John L. Lewis. 


* * * * * * * e s * 


714 Trial Examiner: The record may also show that 

a subpoena ad testificandum was served upon Mr. 
Thomas F. Ryan, Jr. by Mr. Gilliam on behalf of Dixie 
Mining and that Mr. Bacon filed a petition to quash in that 
instance. 

Finally, I have received from Mr. Gilliam an opposition 
to the petition to quash in the instance of William A. 
Boyle. Let us take up first the subject of the subpoena 
duces tecum to William A. Boyle. I asked Mr. Gilliam if 
this subpoena involves any matter outside the area of 
alleged sweethearting. 

Mr. Gilliam: Yes, sir; it does. 


e e * * se * s ° * 


Trial Examiner: Now, the petition to quash goes 
only to items 1 and 2 which include the subpara- 
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graphs (a) and (b). As I understand, this goes entirely to 
sweethearting. 

Mr. Gilliam: Yes. 

Trial Examiner: I grant the petition to quash with 
respect to those items. The Board’s rules require a brief 
statement of reasons by the Trial Examiner and I think the 
record must already show those reasons upon several 
occasions. 


* ” * * 


725 Thomas F. Ryan 


a witness called by charging party Dixie Mining Co. being 
first duly sworn, was examined and testified as follows: 


* * * * * * * e * * 


Q. Mr. Ryan, how many companies—strike that. 

726 How many companies are signatory to the United 

Mine Workers contract in the year from July 1, 1963 
through June 30, 1964? 


* * * * * ” * * *. * 


731 Trial Examiner: Well, let me turn to you, Mr. 
Gilliam. The only relevancy I can see, and I repeat, 
that I can find nothing of probative value in the answer, 
is the comparison of the number of signatories before 
April, 1964 with the number afterwards. Is there any 
other relevancy that you have in mind? 
Mr. Gilliam: No, sir, I want those figures. 
732 Well, of course, I respectfully—I am not waiving 
any other grounds that I may have on this point by 
answering your question, but outside of the excluded areas, 
I believe the question is relevant to the effect of the 80 
cent clause as to the number of signatories prior to the 
time period and the number after, yes. 
Trial Examiner: Well, with this in mind, Mr. Ryan, can 
you tell us the number, or approximate number before 
April, 1964 and the approximate number afterwards. 
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The Witness: I respectfully decline to answer the ques- 
tion on the advice of counsel for the reasons he has 
indicated. 

Trial Examiner: All right, Mr. Gilliam. 

Mr. Gilliam: Mr. Examiner, I do not know what we do 
at this point. Are you going to direct the witness to answer. 

Trial Examiner: In a sense I have directed him. I 
asked the question, myself. If it is necessary to perfect 
the record for possible action by you to enforce answers 
through an appropriate proceeding in the District Court, 
then I direct the witness to answer. 

Mr. Gilliam: The witness is directed to answer. 

The Witness: I respectfully decline to answer the 
question, Mr. Examiner, on the advice of counsel for the 
reasons he has indicated. 

* ” * * * * * * * . 
Q. (By Mr. Giliam) How many employers con- 
tributed to the welfare fund in the year, July 1, 1963 
through June 30, 1964, which is the most recent reporting 
period of the fund? 


Trial Examiner: Mr. Gilliam, to what subject matter 
does this go? 

Mr. Gilliam: This goes to sweethearting, Mr. Examiner. 

Trial Examiner: I sustain it. 

Mr. Gilliam: Mr. Examiner, I offer to prove that if the 
witness were permitted to testify, he would state that 
something over 700 and less than 800 employers paid into 
the United Mine Workers Welfare and Retirement Fund 
any sums whatsoever. I would also offer to prove that if 
we were permitted to testify on this subject generally of 
the sweethearting—may I go on without asking the 
questions? 


* * * * * * * * * 


734 Trial Examiner: I reject the offer of proof. 
Q. (By Mr. Gilliam) Are you aware, Mr. Ryan, 
that more than two-thirds of the signatory operators in 
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the time period July 1, 1963 through June 30, 1964 made 
no payment whatsoever to the UMW Welfare Fund? 
Mr. Combs: We object. It is irrelevant. 
Trial Examiner: Does BCOA object? 
Mr. Farmer: Yes. 
Trial Examiner: I sustain it. 
Mr. Gilliam: If the witness were permitted to answer, 
he would say that he was aware that more than two 
735 thirds of the employers make no payment whatso- 
ever to the United Mine Workers Welfare Fund. 


* * * * * * ° * 


Trial Examiner: I reject the offer of proof. 

Mr. Gilliam: Are you aware, Mr. Ryan, that, of those 
employers who do make payments to the welfare fund, 
many of them make payments which do not reflect the 
actual tonnage produced by them? 

Mr. Combs: We object. The question is irrelevant and 
immaterial. 

Mr. Farmer: Object. 

Mr. Gilliam: I offer to prove that, if the witness were 
permitted to answer, he would state he was aware of 
that fact. 

Mr. Combs: We object. It is not a proper proffer of 
proof. No foundation has been laid for any such statement 
of counsel. 

Mr. Farmer: Objection. 

Trial Examiner: I reject the offer of proof. 

Mr. Gilliam: Are you aware, Mr. Ryan, that many of 
the employers reporting to the fund do not produce coal but 
instead have set up companies or organizations which are 

fictitious except for purposes of the welfare fund? 
736 Mr. Farmer: We object. 
Mr. Combs: Object—it is irrelevant. 

Trial Examiner: Sustained. 

Mr. Gilliam: I offer to prove, if he were permitted to 
answer the question, he would state he was so aware of 
that fact. 
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Mr. Combs: We object to the proffer of proof. It is 
not in proper form and no foundation has been laid. 

Mr. Farmer: We object. 

Trial Examiner: I reject it. 


* * * * * * * Ld s 


737 Mr. Gilliam: Would it be the duty of the trustees 

to collect 80 cents on every ton of coal on which 
40 cents was not paid into the United Mine Workers 
Welfare Fund? 


* * * * * * * * * *. 


Trial Examiner: You may answer. This seems to 
be a matter about which there may be no disagree- 
ment. 

Mr. Combs: We object on the grounds, your Honor, that 
this is a matter of contract and a matter of law and what- 
ever the witness may say about it has nothing to do with 
it. That is our objection. 

Trial Examiner: All right. 

The Witness: I respectfully refuse to answer on the 
advice of coursel for the reasons indicated. 

Trial Examiner: All right, to perfect Mr. Gilliam’s 
record, I direct you to answer. 

The Witness: I respectfully refuse to answer on the 
advice of counsel for the reasons given. 

* * * * * * * . 
Monday, April 26, 1965. 
* * * * * @ ° s 


749 Mr. Gilliam: Mr. Examiner, the next exhibit is one 

which I made from two sources, and some of my own 
arithmetic. The sources are Coalmine Directory, com- 
piled by Keystone Coal Buyer’s Manual, which is pub- 
lished by McGraw-Hill and is, I believe the respondents 
will agree an official publication of McGraw-Hill people, 
and is part of the Keystone service. That publication lists 
on page 2, in table number 1, I am speaking of the 1963 
Coal Mine Directory, which is the latest year I have. As 
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far as I know it is the latest year available. It lists the 
first fifty companies and states their tonnages. I beg 
your pardon, it doesn’t state the first fifty tonnages. It 

does state the tonnages of the first fifty companies. 
750 I have taken those tonnage figures for the year 

1954 to 1963, and I have check myself and I am 
satisfied the first fifty companies in the industry are all 
signatories to the United Mine Workers Contract. But I 
am not prepared to list each of those at the moment. 
I think that’s a matter which we could stipulate to. They 
would at any rate be shown as the first fifty companies 
would be shown on pages 8 through 12 of the document 
that I am taking the information from. Now the United 
Mine Workers Welfare fund receipts are taken from the 
Annual Reports of the Welfare fund from the years 
indicated. I have those annual reports in my office but I 
do not want to introduce them in evidence. This matter 
can be agreed upon. I think that information is available 
from the official reports also, and I have taken a per- 
centage of the amount which goes into the Welfare Fund 
Receipts and I have taken that percentage from the amount 
which if 40¢ were paid on each ton produced by the 
fifty largest tonnage companies that is the amount or the 
total tonnage and convert into a percentage for the years 
1954 through 1963. The purpose of the exhibit is to show 
that the concentration of the payments into the Welfare 
Fund are from the top companies. The top fifty com- 
panies. 

I also believe this is relevant to the interests which the 
United Mine Workers have in the top fifty companies and 
their competitive situation. I believe it is relevant to the 

effect of section 8(3) in that I believe it shows that 
751 ‘there is reason for the United Mine Workers to aid 

the fifty largest companies in any effort that there 
might be a joint aid to eliminate the competition of the 
smaller operators. The smaller operators at most could 
contribute no more than 17% of the Fund this would 
show. I think the facts would indicate further that that 
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is the entire rest of the industry and not just the small 
operators. I offer this as motivation and purpose behind 
the entering into of the 80¢ clause. 


* * * * * *- * * * 


Trial Examiner: The offer of the exhibit goes in 

part to areas which I have excluded and for that 

reason the exhibit is objectionable. On another point the 

exhibit merely shows the obvious, namely, that the 

753 heaviest contributions to the Welfare Fund would 

naturally be made by the largest employers who are 

under contract by UMW or with UMW. There couldn’t 

be any dispute about that as a matter of arithmetic. I 
reject the exhibit. 


755 Mr. Gilliam: Mr. Examiner, at this time I believe it 

would be appropriate for me to make an offer of 
proof on the practice of Sweetheart. The record should re- 

flect that I have handed to counsel for respondents 
756 and the reporter, Dixie’s exhibits 25-A through 25-F. 

I should like to take them up in order and state the 
materials on which they are based. 25-A, is a list of com- 
panies taken from the Annual Report of the UMW Wel- 
fare and Retirement Fund for the fiscal year June 30, 1962, 
1963 and 1964 from the State of Alabama Department of 
Industrial Relations, Statistical Supplement, Division of 
Safety and Inspection for years ending September 30. 
1962 and September 30, 1963, and September 30, 1964. The 
Companies which were relevant for 1962 where the informa- 
tion is available for 1962 tonnage. The 1962 tonnage at 40¢ 
per ton, the 1962 payment to the fund and the difference be- 
tween the payment to the fund and the 1962 tonnage at 
40¢ per ton, it shows that for the year 1962, 1963 and 1964 
were the figures are available under each company there is 
a statement indicating the relevance of the figures to the 
practice of Sweethearting. For example, Sweethearting 
may be indicated by the tonnage of 1963,—Sweethearting 
indicating by underpayment in 1963 and failure to report 
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tonnage in 1964. Or Sweethearting may be indicated by the 
underpayment in 1963 not offset by 1964 production drop. 
Or, it may be indicated by a deficit in succeeding years. In 
each case there is a comment as to the indications of Sweet- 
hearting presented by the figure respecting the companies 
numbered. This is true for each case except the state of 
Tlinois and the state of Tennessee. And the reason why for 

those states there is no figures is because the state 
757 figures on tonnages are kept on the same fiscal basis 

as the United Mine Workers Welfare and Retirement 
Fund. So, all one has to do is to find the name of the com- 
pany and the state report and see at 40¢ a ton, the tonnage 
which was reported by the state would equal the payment 
into the fund and the companies indicated figures speak for 
themselves, with respect to those two states. 

As I stated the figures for Dlinois and Tennessee are 
kept on the same fiscal basis as the United Mine Workers 
Retirement Fund’s fiscal basis which is a year ending June 
30, and the other states which I have the file figures on 
have fiscal years which coincide with the Calendar year and 
those states are Alabama, Pennsylvania, and West Virginia. 
The statistics for each state have been compiled in the same 
manner and the comment as to the relevancy of Sweetheart- 
ing is in many eases similar, And. I have tried to conform 
each of the instances to a basic situation which indicates 
Sweethearting. I believe the documents will speak for them- 
selves on that point. 

In addition to that I have in Dixie’s 25-F, a list of com- 
panies which have contributed to the United Mine Workers 
Welfare and Pension Fund but which are not licensed in 
these states where they operate. These companies are taken 
from the years 1963, 1962, 1963, and 1964, state reports and 
the Welfare and Retirement Fund Reports for those fiscal 
years. It is the contention of Dixie Mining Company that 

the vast number of companies which appear on the 
758 Welfare and Retirement Fund list but do not appear 
among the licensed companies to do business in the 
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states where they operate is relevant to show that those 
companies do not in fact produce coal. They are companies 
which are established for the purpose of avoiding payments 
to the United Mine Workers Welfare and Retirement Fund. 
That they are in fact ficticious companies or straw com- 
panies. 

Trial Examiner; You mean avoiding full payment? 

Mr. Gilliam: Avoiding full payment, yes. They are sweet- 
heart operators surely and that the comparison of the 
amounts which these companies ‘paid would show that with 
one or two exceptions in every instance they paid very small 
amounts to the Welfare Fund. I would like the record to 
further show that I would move that in each of the states 
where I have taken the list of non-licensed mines there is a 
requirement of the state law that a mine must be licensed 
in order to operate in that state. And, that failure to ob- 
tain such a license will subject it to a penalty. I would 
further of course, offer the United Mine Workers Welfare 
and Retirement Fund Reports, Annual Reports for the 


years ending 1962, and 1963, so that the information in the 
compiled documents will be available for check. I would 
further offer the appropriate state reports which indicated 
in the information submitted. 


* * * * * * * * * 


Trial Examiner: I reject Dixie’s 25-A through F, 

because of the respondents question as to the ac- 

curacy of the material therein. If I should reversed on 

this point if the hearing should be reopened then before 

Dixie’s 25-A through F could be received Mr. Gilliam would 

have to make available the opposing counsel the particular 
reports upon which these exhibits are based. 


* * * * * * * * * * 


Mr. Gilliam: I would have the further offer Mr. 
Examiner, and that offer would require the produc- 

tion by the one or the United Mine Workers has a subpoena 
which has been rejected the trustees setting forth the sig- 
natory, the list of signatory operators. I would compare 
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that list with the contributors to the United Mine Workers 
Welfare Fund and I propose to question the union officials 
and the Fund Officials as to why the two lists are not 
identical. 

Trial Examiner: You are stating now what you propose 
to do in the event that I should be reversed. 

Mr. Gilliam: No. I am stating what I offer to prove if 
I were permitted to go into the matter of sweethearts. 
I am stating what I would go into if I were permitted to go 
into it. And I believe that I would prove the United Mine 
Workers Retirement and Welfare Fund contains a list of 
signatory operators which is less than one third of the 
signatory operators and that the other two-thirds of the 
companies do not pay into the fund. Or, if they do pay 
they pay under some subterfuge and this would show the 
practice of sweethearting. 

I would further show that the United Mine Workers has 
a list of title 1 operators which are mines which employ 
14 men or less. That they submitted of the operators, 
title 1 operators to the United States Congress and that 

this list of title 1 operators in fact, for example, in 
761 Alabama where they state that they have 119 title 
1 operators for the period indicated which is 1962, 

they do not have 119 contributors into the United Mine 
Workers Welfare Fund for that year. The same would 
be true in many other cases and I believe that the list of 
title 1 operators which would contain a great many of the 
operators similarly situated, as the Charging Parties in 
this case, would also to show the widespread practice of the 
sweethearting. 

That concludes my offer of proof. 


°* * * * * 


Trial Examiner: I will reject it. 


* ° * * * * 


765 Thursday, April 29, 1965. 
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Dan Davison 


was recalled as a witness, by and on behalf of Dan S. Davi- 
son and Riverton Coal Company, a charging party, was re- 
minded that he was still under oath, examined and testified 
as follows: 


Direct Examination 


Q. (By Mr. Swigert.) Mr. Examiner, if you will recall 
in the course of presenting Davison’s case we presented 
and you admitted into evidence exhibit called Davison’s 
2-A and B, which had two charte that purported to show 
the number of non-union operators that Riverton pur- 
chased coal from from July 1963, to December 1964, and the 
amount of tonnage purchased from various mines. At that 
time we were asked to it was agreed by non-union, we 
meant non-signatory operators and the chart was intro- 
duced but we were asked to produce the names and ton- 
nages of the operators reflected in that chart. 

(A series of documents were marked Davison’s Exhibit 

Nos. 7-A through 7-R, for identification.) 
786 Q. Now Mr. Davison I hand you a document which 
has been marked for indentification as Davison’s 
exhibit 7-A through 7-R. Can you tell us what this is? <A. 
Yes. This is the information I was requested to get from 
our bookkeeping department, compile it and bring it here. 

Q. Was this compiled from the books and records of 
your company? <A. Yes, it was sir. 

Q. And will you tell us whether or not this shows the 
names of all operators from whom Riverton bought during 
the period from July 1, 1963, to December 31, 1964? A. 
Correct, sir. 

Q. Does it show the tonnages? A. It does sir. 

Q. That is these figures with the decimals are tonnages 
and not dollars? A. Right. 

Q. Now I notice a column labelled non-union and union. 
By that do you mean non-signatory and signatory? <A. Yes. 

Q. As used in this proceeding? A. Correct, sir. 
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Q. So that these tonnage figures appearing under the 
heading non-union is tonnage purchased on each occasion 
from a non-signatory mine and the tonnage appearing un- 

der the heading union, reflect tonnages purchased 
787 froma signatory mine? A. Correct, sir. 
Q. The names of the companies appear in the first 
column on the left? A. Yes, sir. 

Q. And the address appears under the reading West 
Virginia Address of suppliers? A. Correct. 

Q. Now I direct your attention to the third column from 
the right there is a legend or there is a word ‘‘property,’’ 
and underneath that we find words such as Owned, Leased 
and Foreign will you explain what you what usage is in- 
tended by those words? A. Yes, sir. The terminology owned 
is property which Riverton owns or Davison owns in a fee. 
The terminology leased is that property which Riverton 
or Davison is has a lease on and contracts out or leases 
out. And foreign is that coal purchased from coal com- 
panies who operate on property that we have no control 
over. Somebody else’s property and we have no control 
over. 

Q. That is coal purchased from companies which mined 
the coal on property neither owned or leased by your River- 
ton or Davison? A. Correct. 

Q. Now the next column is headed, per ton royalty rate. 

A. Yes. 
788 Q. Explain that please? A. That is the rate 
charged to the small mines on property which Davi- 
son-Riverton owns or leases. 

Q. That is if the coal is mined on Riverton property then 
the company that mines it pays a royalty to Riverton for 
the use of that property in mining that coal? A. Yes. 

Q. Is this the figure and the amount that is paid per ton, 
was paid by per ton by each of these mines operating, is 
that correct? A. Correct. 

Q. Now the final column is headed, ‘‘Price $4.00 per ton 
except as noted,’’ and after some of these mines is $4.15 
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or $3.85, $3.70. Can you explain those varying figures? 
A. Yes, sir. The $4.15 figure is for higher quality coal than 
normally purchased by us. We buy that coal at a higher 
figure and there is a higher realization figure—market. 

Q. You sell that for a higher price than the $4.00 coal? 
A. Yes. Normally. 

Q. And the $3.85 for example item there? A. Yes. 

Q. For the record I refer to page 7-A, of the exhibit. 
Ford Coal Co? A. Yes. That particular price is arrived 
at because Ford Coal Company delivers a strip and auger 

coal. 
789 Q. A-u-g-e-r? A. Yes. Coal which is of lower 
quality. 

Q. And this is coal that is stripped mined and auger 
mined? A, Yes. Consequently we pay less for it. 

Q. On 7-A there is a price $3.70, that is a leased mine 
apparently non-signatory? A. Yes. 

Q. Is that coal sold for a lower price than the $4.00 coal 
by you? A. Not necessarily, sir. 

Q. It may or may not be? A. May or may not be. 

Q. On page 7-M, beside the name of the Basham Coal 
Company there is an item $2.00 will you tell us what that 
is? A. Yes. That is a strip and auger strip coal on our 
own property. This is a case where he is not charged a 
royalty. You will notice that it is a signatory operation. 
The price he delivers it to our mine tipple. It is not deliv- 
ered to our Riverton tipple, and we pay $2.00 and we at 
40¢ ton we assume the royalty. We pay the trucking and 
other costs which is the normal supplier would assume we 
assume this case. The coal is almost like a reclaimed coal. 
It is an outcrop coal which was once stripped and is now 
being restripped on what they call a first bench operation. 

Q. Page 7-I, I notice a $2.00 item of the Basham 

790 coal would this explanation apply to all Basham, all 

purchases of Basham Coal the explanation you have 
given? <A. Yes, sir. 


792 (By Mr. Farmer.) 


793 Q. What kind of an operation you testified pre- 
viously that these operators on your property or 
that you are leasing sell only to you? A. We have first 
refusal. 
Q. First refusal. A. Yes. 
Q. You ordinarily buy most of it or all of it don’t you? 
A. Yes. 


* * * * * * * * * * 


795 Q. (By Mr. Combs.) How many employees do you 
796 have at the mines you own? At the time of the 

signing of the contract? A. Approximately 155 em- 
ployees in Riverton’s mines. 

Q. Do you know how many you have at your leased 
mines? A. We don’t have any at our leased mines. We 
don’t operate those mines. 

Q. How many employees work in the leased mines? A. 
No sir, I have no knowledge. 

Q. (By Mr. Swigert.) Mr. Davidson you have testified 
nonsignatory mines you purchase coal are small. Are any 
of the union mines in which you purchase coal small? A. 
Yes, sir. 


* . * ° ° * * 


797 Mr. Swigert: Now we rest our case. 


798 Mr. Combs moves that I strike certain testimony 
of the witness Ratliffe appearing on pages 354 and 

355. I understand the motion begins on line 12 of page 
354 with the sentence, quote, ‘‘So, he made this proposal 
to me,’’ unquote. And that the testimony to be stricken 
goes through line 5, on page 355. Is that your motion? 

Mr. Combs: That’s my motion. 

Trial Examiner: Mr. Gilliam, do you want the record to 
show your objection? 
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Mr. Gilliam: Yes, sir. I do not want the record to show 
my objection both with respect to the matter of sweet- 
hearting and secondly, because I believe the evidence is 
relevant to the question of cost of operation of the small 
operators he is speaking about. Both in Floyd County 
and in his own county. 

Trial Examiner: I grant the motion to strike. I em- 
phasize nothing is stricken on page 354, prior to the point 
I mentioned that is to say approximately onehal f of line 
12 on page 354 is not stricken. 


John Owens 


was called as a witness by and on behalf of the respondents, 
and, having been first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 
Q. (By Mr. Hopkins.) State your name? A. John 


Owens. 
Q. And your address? <A. 821 Clark Street, Cambridge, 
Ohio. 
802 Q. Mr. Owens, what position do you hold with 
the United Mine Workers of America? A. I am the 
International Secretary-Treasurer of the United Mine 
Workers of America. 

Q. How long have you held that office? A. Since De- 
cember Ist, 1947. 

Q. Prior to that time were you president of any of the 
Districts of the United Mine Workers and if so what dis- 
trict? A. I was president of District number 6 for approxi- 
mately thirteen years. 

Q. And Mr. Owens, have you ever worked in the mines? 
A. Yes. 

Q. How many years did you work in the mines? A. I 
worked in the mines for approximately eighteen or nineteen 
years. 
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Q. Mr. Owens, during the time that you worked in the 
mines since that time and since you have been Secretary- 
Treasurer and president of District 6 about which you 
testified have you participated in collective bargaining 
negotiations for the United Mine Workers of America, seek- 
ing contracts with the bituminous coal operators? A. I 
have been a representative of the United Mine Workers 
of America, since April 1st, 1921. I have participated in 
a small or greater degree of every contract that’s been 

negotiated from that date to the present date. 
803 Q. Mr. Owens, did you participate as representa- 
tive of the union in negotiations for the union in 
the 1964 contract? <A. Yes, sir. 

Q. Now Mr. Owens, I direct your attention to a copy of 
the 1964 contract and particularly to that section that ap- 
pears under the sub-division on page 2 of the printed copy 
referring to the United Mine Workers Welfare and Retire- 
ment Fund of 1950, which we call generally speaking the 
80¢ clause you are familiar with that clause? A. Yes, sir. 

Q. Now Mr. Owens, did you, did the union propose a 
demand in the contract negotiations in 1964, this clause to 
be in the contract? 

Mr. Gilliam: Objection, double question. 

Trial Examiner: Did the union propose this provision? 
A. Propose it. Demanded it. 

Trial Examiner: You did both? A. Yes. 

Q. Mr. Owens, during the negotiations of that clause did 
the operators oppose that union demand? A. Yes, sir. 

Q. Now Mr. Owens, would you in your own words please 
state what was the union’s purpose in demanding this 
clause that we refer to as the 80¢ caluse? A. It was our 

purpose to preserve as far as possible the job 
804 opportunities of our members under the terms of the 
contract and to prevent as far as possible from con- 
tracting or subcontracting out of work, by coal operators 
that signed the agreement. We also hoped that it would 
induce the coal operators signatory to the contract to ex- 
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pand their production facilities and increase job oppor- 
tunities and increase the time of the working time of our 
members by employers who signed the contract. 

Now Mr. Owens, would you tell us in your own words 
and your own way, how did you and the union negotiators 
arrive at the figure of 80¢? A. Well we asked the coal 
operators for $1.00 and we were only able to get them to 
agree to 80¢ after long hours and days of argument. It is 
our opinion this will reasonably compensate them for work 
lost and protect their equity in the Welfare Fund. 

Trial Examiner: Are you talking about compensating 
employees and protect the equity of employees? <A. Yes. 
The equity of the employees who are beneficiaries in coal 
operators signatory to the agreement. 

Q. If I understand your answer correctly, it had to do 
with your opinion about reasonably compensating the em- 
ployees. You mean that is compensate them for what? A. 
Time lost. Coal that should be produced in mines that 
were signatory to the contract. 

Q. Mr. Owens, tell us in your own way why you 

805 and the union negotiators provided and demanded 

the 80¢ be paid into the welfare fund? A. Well this 

is a central fund. These beneficiaries are the employees 

of the signatory operators for the contracts and this is cal- 

culated to protect the equity of the employees in the fund 

and to protect job opportunities and work time by the em- 
ployees of the signatories to the contract. 


* * * * * * * * * * 


Q. (By Mr. Blackburn.) Mr. Owens, who also partici- 
pated in the negotiations of 1964? A. Representing the 
United Mine Workers? 

Q. Let’s start with the United Mine Workers. A. Presi- 
dent Boyle. Vice President Lewis. 

Q. Do I understand there was a union negotiating team 
composed of three members, composed of you, Mr. Boyle 
and Mr. Lewis? A. Yes, sir. 
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Q. Who participated on behalf of management? A. Mr. 
Ed Fox. 

Q. Who is he? A. He represents the Bituminous coal 
operators association. And Dr. Potter. Mr. Larry. And 

J can’t think of the name of the gentleman represent- 
806 ing the Pittsburgh Consolidated Coal Company. I 
can’t think of his name. 

Q. Who did Doctor Potter represent? A. BCOA. 

Q. Can you identify Doctor Potter for me. He is a 
stranger to me. I have never heard the name before. A. 
Doctor Potter is a distinguished person, who has served 
in various departments of the United States Government 
and is now the administrator head of the Pittsburgh- 
Rochester Coal Company. 

Q. Mr. Larry, can you identify him? A. Yes. He repre- 
sents the captive tonnage, United States Steel. 

Q. When did these negotiations take place in 1964? A. 
We started conferences in December, 1963. The contract 
was finally consummated on April 2nd, 1964. 

Q. Approximately how many meetings were there in 
1964—during that time? A. We would meet at the request 
of the coal operators. We were available at all times. 

Q. Can you give me some approximation of how many 
meetings there were? A. No. 

Q. Would it be a fair statement to say that you averaged 
one meeting a week, during that period? A. I would say 

I can’t give it to you. 
807 Q. Where did these meetings take place? A. 
Most of them were held in I don’t know what build- 
ing itis. In the building where Mr. Fox has his office. 

Q. Is that here in Washington? A. Yes. Corner of 16th 
and I street 

Q. Now after the first meeting in December, 1963, did 
the union present its proposals or demands to manage- 
ment then at that time? A. Sir, United Mine Workers as 
such, does not present any demands. Our experience over 
a period of fifty years has led us to believe that we should 
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counsel with the representatives of the companies or the 
operators, try to work out in negotiations a successor con- 
tract that will be acceptable to the men we represent and 
that we think will be for the best interests of the industry. 
We don’t as such present a list of demands. We present 
when conferences are held that it is open to present sug- 
gestions. 


* * * * * * * * * * 


Q. At the first conference then in December, 1963, did 
the union have any suggestions that it presented to man- 
agement? <A. I can’t recall we did at that time. 

Q. Did management have any suggestions that they pre- 
sented to the union? <A. I don’t recall if they did. 

Q. Well to the best of your recollection sir, when what 

was the first suggestion put on the table by either 
808 party to these negotiations? A. Well I don’t recall 
sir. 

Q. Do you recall when the union first suggested the $1.00 
per ton royalty, which later became the 80¢ royalty as you 
previously testified? A. I think that was discussed per- 
haps the first three conferences that we had. 

Q. Will you tell us in what context it came up? A. We 
just simply suggested to the coal operators representatives 
that we have $1.00 inserted in the successor contract, we 
were trying to negotiate. 

Q. Did you say anything to them about why you wanted 
it in the contract? A. Well we argued about protecting the 
work opportunities of the employees that we represent and 
the sub-contracting out of work. That was the basis of 
our intention. The basis of our argument why we should 
have it inserted in the contract primarily. 


* * * * * * * * * * 


Q. Was there any reference to the Galligan case 

or the status of the protective wage clause legally 

at this first conference with management about the S0¢ 

clause? <A. I cannot respond to your inquiry because I 
am at a loss as to what you are after. 
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Q. Did you all talke about the Galligan case and the 
protective wage clause on at the conference we have just 
been talking about where you say you discussed the 80¢ 
clause? A. It may have been discussed in the conference 
but as far as our negotiations of successor contract if you 
are asking me if I am familiar with the protective wage 
clause has been adjudicated or whether it was a moot 
question. 

Q. I want to know initially if you would know what I 

was talking about if I mentioned the Galligan case. 
810 I really want to know whether you and the opera- 
tors talked about the Galligan case at this conference, 
first conference at which you discussed the 80¢ clause, A. I 
don’t recall it discussed in our conferences at that time. 

Q. Did you discuss the Galligan case at any conference 
with management about the 80¢ clause? <A. During our 
negotiations? 

Q. Right, sir. A. I can’t recall. 

Q. Did you discuss the protective wage clause in any of 
these conferences? A. I don’t recall. 


* * * * * * * * * * 


Q. Did you participate in any conferences of union 
officials prior to the beginning of the negotiations 
811 with the operators in which plans were discussed in 
those negotiations? A. As a member of the Inter- 
national Union, and its representative, it is delegated by 
our members of the International Convention. The ques- 
tion of successor contract is always discussed by the rep- 
resentatives of the United Mine Workers Union and the 
membership of our organization. And, I suppose I have 
diseussed it. I did not discuss it prior to the resuming 
of the 1963 conference. I think sir, it is my duty. 
Trial Examiner: I think you have answered it. Let’s 
get another question. 
Q. With whom did you diseuss it? A. I might have dis- 
cussed it with the policy committee. I might have dis- 
cussed it with the International Executive Board. I might 
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have discussed it with the International Office, or associated 
international officers. 

Q. Did the 80¢ clause come up in your discussions? A. 
The $1.00 came up. 

Q. Which discussion did the $1.00 clause first come up in? 
A. I don’t recall just exactly when but it was always in 
the thoughts of the executive officers that we should pro- 
vide some provision in the contract to protect the work 
opportunity of the men that we were representing. 


* * * * * * * * * * 


Trial Examiner: Counsel may develop what we 

said among the union representatives concerning the 

$1.00 proposal prior to the time the proposal was made 
to the operators. 

Q. Will you answer the question? Who said what? A. 
I don’t recall. 

Trial Examiner: You don’t recall anything you said? 

A. In the conferences with the operators? 
815 Trial Examiner: No. In your conferences with 
Messrs. Boyle and Lewis? 

A. I may have said that we should suggest the $1.00 
clause inserted in the contract. 

Trial Examiner: Do you recall anything Mr. Boyle said? 

A. I think he acquiesced. 

Q. Do you lecall anything Mr. Lewis said? A. I think 
we were all agreed on the $1.00. 

Q. Do you remember anything else anyone said in con- 
nection with this subject? A. We might have discussed the 
protection of the work opportunity of our members in the 
sub-contracting out of work. 

Q. Do you remember anything else? A. No. 

Q. Who suggested the $1.00 technique as a method of 
protecting the job opportunities for the members? A. 
Which one of us three? 

Q. Yes. A. I think I did. 

Q. What did you say when you made that suggestion. 
A. We ought to have a clause in the contract that provides 
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$1.00 paid into the Welfare fund to protect the work op- 

portunity of our employees in an attempt to stop or in an 

attempt to prevent sub-contracting out of work by signa- 
tory operators. 

816 Q. And what did Mr. Boyle respond? A. I think 
he agreed with me. 

Q. Mr. Boyle and Mr. Lewis both? A. Yes. 

Q. Do you remember anything else about the discussion? 
A. That was the main discussion. The whole session. 

Q. As a result of this discussion you made the suggestion 
to the operators in your negotiations? A. We did. 

Q. I believe you testified Mr. Owens, it wasn’t agreed to 
by the operators until hours and days of arguing. Let 
me direct your attention to the conference at which you 
first made this suggestion to the operators. What was 
their response at that time? A. They were absolutely 
opposed to it. 

Q. What did they say? A. They just said no. 

Q. Did they give any reason? <A. They just wouldn’t 
do it. 

Q. They didn’t say it was too expensive? A. No. It 
was never discussed. 

Q. Never discussed at all? A. No. 


* * * * * * * * * 


Q. As a matter of fact the union brought it up 
817 as a proposal as a matter of fact as a demand as 
you already testified at every conference? A. I 

said suggestion. 

Q. You did in fact propose it and demand it didn’t you? 
A. Yes. 

Q. And you insisted on it at every conference since it 
was introduced? A. The subject was under discussion. 

Q. In the subsequent conferences at which the matter 
was discussed what did the operators say? A. The same 
thing. 

Q. You mean just no? A. No. 

Q. What did they say? A. No. 
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Q. They must have elaborated on that. A. Are you 
testifying or me. 

Trial Examiner: Are you testifying Mr. Owens, that the 
only thing said in response by the operators was the single 
response, no. 

A. They just wouldn’t do it. 

Trial Examiner: Did they say anything other than the 
single word, no. 

A. They may have. 

Trial Examiner: I am not interested in what they 
818 may have said. 
A. They did say they would not do it. 

Q. And did they give any reason? A. They just wouldn’t 
do it. 

Q. When did they finally say yes? A. I think it was when 
Wwe consummated the agreement on the Ist of April. 

Q. That wasn’t my question. My question was when 
they finally agreed to the 80¢ clause? A. They never 
assured me until April Ist, 1964. 


Q. Was there any other issues that were unresolved until 
the contract was finally consummated on April 1st? A. Yes. 
All of them. 


Q. What were they? A. Wage—in fact the whole contract. 


* * * * * * * * * 


Q. What other suggestions were made by the union 

819 for changes in the contract? A. We discussed hours 

of employment. Shorter work day. Shorter work 

week. We went into the expiration time of the contract. 

Wage increases. Employing men on machinery. We dis- 

cussed displacing men. Their annual earnings. How much 

money the coal operators were making. How much they 
would make provided the request we were making— 

Q. You are referring to— A. All of them sir. We dis- 
eussed shift differential. There might have been other 
subjects. 

Q. But to the best of your recollection though this is as 
many as you can remember now. A. At the moment, yes. 
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Q. Did the operators make any suggestion for changes in 
the old contract during the negotiations? A. I don’t think 
any substantial changes, no. 


* * * * * * * a * * 


821 Q. Was there much resistance from the operators 
to your suggestion about wage increases? <A. Yes, 

sir. 

Q. This is one of the subjects that you debated during 
the negotiation of this contract? A. Yes. 

Q. Were the wage increases which you finally gained 
equal what you suggested? A. No. 

Q. In other words you gave a little and they gave a little 
is that right? A. I don’t think they came up any. 


* - . * * * * * *. * 


822 Q. Mr. Owens, who first suggested the 80¢ figure? 
A. I think after hours of discussion I think that we 
finally said that we would agree to 80¢. 

Q. You said that you would agree to it. Do I under- 
stand from that that they had first mentioned that to you 
and you agreed to it? A. No. We would accept 80¢. 

Q. Instead of $1.00? A. Right. 

Q. Mr. Owens, you said after hours of discussion do I 
understand you to sit here today and you can remember 
that there were hours of discussion on this suggestion and 
you do not remember any of it at all? 

Mr. Hopkins: That is purely argumentative. What the 
witness has said speaks for itself. Counsel can later argue 
any inference on it. 

Trial Examiner: He may answer. Do you recall any- 
thing that was said in the hours of discussion about the 
$1.00 clause and the 80¢ clause other than that to which 
you have already testified. 

A. Other than we were constantly insistent upon it being 

inserted in the contract. And they were constantly 
823 telling us they would not do it. 
Q. For hours on end they would say, no, no, no. 
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Is that correct? A. I don’t think anyone of them said any- 
thing else but they wouldn’t do it. 

Q. They never gave you any reason why they wouldn’t 
do it? A.I think they were very determined and they 
weren’t inclined to discuss it with us, other than to say 
they wouldn’t do it. 

Q. Mr. Owens, was there any correspondence exchanged 
between the union and the operators on the subject of 
the $1.00 and the S0¢ clause during the course of these 
negotiations? A. Not that I recall sir. 

Q. Mr. Owens, let me direct your attention to the answer 
given in your direct examination about the union purpose 
in demanding the $1.00 and the 80¢ clause. Do you recall 
that answer? A. Yes, sir. 

Q. Who determined that was the union’s purpose? A. 
Well that purpose was arrived at by the representatives 
of the United Mine Workers Union before we went into 
conference. 

Q. Who are these representatives you are talking about, 
Mr. Boyle, Lewis and yourself? A. Yes. 

Q. You say the purpose was to determine by con- 

$24 ference with Mr. Boyle, Lewis and yourself is that 

correct? A. You are talking about the purposes that 

was arrived because of the experiences we have had over 
the years. 

Q. And my question was who determined this was the 
union’s purpose of the $1.00 or the 80¢ clause? A. I would 
say we did. 

Q. Mr. Boyle, Lewis and yourself? A. They are the 
ones that represented it. Presented it. 

Q. That is not my question. My question is you three 
gentlemen determined that that was the union’s purpose 
in determining the 80¢ clause? A. I think that was our 
purpose, 

Q. And do I understand that this purpose was arrived at 
in conferences with Mr. Boyle, Lewis and you had in prep- 
aration for the negotiations? A. Yes. 
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Q. Now what was said by Mr. Boyle or by Mr. Lewis 
or by you in these conferences about the union’s purpose 
to demand the $1.00 clause? A. We must provide in the 
contract work opportunity protection for our members. 

Q. Was anything said about why you had to do this? A. 
Because of our experiences, 

Q. What experiences? A. Over the fifty years the in- 

dustry has been operating. 
825 Q. Was anything more recent than experience over 
the last fifty years discussed at these conferences? 

Mr. Hopkins: That is an unfair question. The witness 
is trying to ask as best answers as best he can. 

Trial Examiner: What else was discussed on this subject 
in the conferences? 

A. The purpose of protecting the work opportunity of 
our people and the sub-contracting out of work by operators 
signatories of the agreement. And that’s what we did. 


° * * * * * o ° * 
827 Cross Examination 


Q. (By Mr. Swigert.) Mr. Owens, before this agree- 
ment was signed you had an agreement with the Bituminous 
Coal Operators Association that provided for the payment 
of 40¢ a ton on to the Welfare and Retirement fund on 
coal mined by signatory coal operators, did you not? A. 
Yes, sir. 

Q. And that agreement did not provide for the payment 
of anything into the fund on coal acquired from Non- 
signatory operators? <A. No, sir. 

Q. Now this new contract with the 80¢ clause was actually 
signed on March 23, 1964, wasn’t it? A. The new contract? 

Q. Yes? A. It was effective April 2nd, 1964. 

Q. I am asking about the date it was signed? A. It 
was effective April 2nd. 

Q. Well you participated in the signing of it didn’t sont 
A. Yes, 

Q. And you previously testified this agreement was 
reached not until it was finally signed on April Ist. 


213 


828 Now is that correct? A. I mean the date before 
the contract was signed. I may have been in error 
about the April 1st. I was responsive to the question, 

Q. If I tell you it has been already stipulated in this case 
it was signed on March 23rd, would that refresh your 
recollection? A. Yes, if we stipulated to that it is a fact. 
I was thinking the day before the effective day of the 
contract. 

Q. I believe you testified your purpose first of all you 
are the one who first conceived of and proposed the dollar 
payment into the fund? The $1.00 a ton? A. Yes, sir. 

Q. Then later I believe you reduced that to 80¢ a ton 
in the course of the negotiations. Is that correct? A. Yes. 

Q. Now you said that this was done because you wanted 
to protect the work opportunity of your employees in an 
attempt to prevent sub-contracting out of work by your 
signatory operators, is that correct? A. That’s right. 

Q. Now what signatory operators are you referring to? 
Just the members of the BCOA? A. Any coal operators 
signatory to the contract. 

Q. Well you were in negotiations at this time with 
829 the BCOA only were you not? A. When we dis- 
cussed it first, yes. 

Q. And were you simply trying to prevent sub-contract- 
ing out of work by BCOA operators? A. Any coal opera- 
tors signatory to the agreement. If they were doing it 
we wanted to prevent it. 

Q. You were then negotiating for a contract with BCOA 
weren’t you? A. We were participating with other rep- 
resentatives of the Bituminous coal operators, sir. 

Q. And only them? <A. That’s right, sir. 

Q. So you weren’t negotiating an agreement—you were 
only negotiating a contract for the BCOA? A. We were 
negotiating a contract with them. 

Q. For the BCOA? A. Yes. 

Q. Now you had a problem of members of the BCOA 
sub-contracting work out is that correct? A. No specific 
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problem. It was generally recognized in the industry what 
was being done. 

Q. Well you testified that you suggest this in order to 
prevent the sub-contracting out of work by the BCOA 
operators? A. Right. 

Q. There must have been a problem then wasn’t 
830 there? A. It has always been a problem. 

Q. And what BCOA operators was it contracting 
or sub-contracting work out of your members? At the 
expense of your— A. I do not recall, any specific mem- 
bers, or operators. 

Q. Now the agreement which you prepared proposed 
provided that the BCOA operator would pay 40¢ a ton into 
the fund on coal which he himself produced but he would 
pay 80¢ a ton on coal which he had procured or acquired 
from someone who was not signatory is that correct? A. 
40¢ would not be paid, yes. 

Q. If he acquired coal from someone who was a signatory 
and on which the 40¢ had been paid he wouldn’t have to 
pay anything would he? A. He wouldn’t have to pay it. 

Q. Now you say that your objective was to prevent sub- 
contracting? A. That’s right. 

Q. But if he subcontracted to BCOA or to a United Mine 
Workers Signatory then he was free to do that and pay 
only 40¢ a ton? A. Under the terms of the contract, yes. 

Q. So, the clause which you proposed prevented sub- 
contracting only to non-signatory mines, isn’t that right? 

A. The contract speaks for itself. 
831 Q. That was your objective, was it not? A. Not 
necessarily. 

Q. Well was it or wasn’t it? A. No. 

Q. Your objective? A. No. 

Q. Then why didn’t you provide that he could pay 40¢ 
a ton if he sub-contracted to a non-signatory mine? A. 
He had already been paid 40¢ a ton on it. 

Q. It doesn’t make any difference who pays the 40¢ 
into the fund does it? A. I would say it does. 
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Q. Why? A. Because it protects the employees that 
have an equity in that fund. 


* * * * * * * * * * 


Q. Your objective was to get 40¢ a ton into the fund? 
A. Under the contract, yes. 
Q. 40¢ a ton, into the fund? A. Under the contract. 
Yes. 
Q. And so it didn’t make any difference from the point 
of view of your objective whether the company that 
832 mined the coal paid the 40¢ or the company that 
bought the coal paid 40¢ did it? A. Well we did the 
best we could negotiate in the contract. 
Q. This is what you proposed though, isn’t it? A. We 
proposed and consummated the agreement as it is. 


* * * * * * * * * * 


Q. My question to you is does it make any difference 
to you, as a union representative whether that operator 
paid the 40¢ into the fund or someone else paid the 40¢ 
into the fund? A. I never tried to determine whether it 

made any difference. 
833 Q. Why did you propose this? A. We couldn’t 
get anything else. 

Q. You proposed if you bought the coal from a signatory 
operator it would only be 40¢ a ton paid into the fund 
but if you bought it from a non-signatory operator it would 
be a dollar paid into the fund isn’t that what you proposed? 
A. That’s right. 

Q. Why? A. To protect the work opportunities of the 
job. 

Q. Why did you propose that more be paid into the 
fund by the purchaser of the coal if it was purchased from 
a non-signatory than would be paid in if it was mined by 
the signatory? A. Because that’s the provision of the con- 
tract that we agreed to. 

Q. But I am asking you why you proposed it be more? 
A. Because this was what we proposed and agreed to. 
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Q. My question is why? Why did you propose this dif- 
ference? A. Because we tried to get everything we could 
get in the contract. 

Q. My question to you Mr. Owens, is why did you pro- 
pose that more be paid into the fund if the coal was pur- 
chased from a non-signatory operator than was paid into 
the fund if the coal was purchased from a signatory 
operator? A. I am being responsive and telling you that 

the provision of the contract and all we could get. 
834 Trial Examiner: Counsel wants to know why the 

union proposed that a higher amount per ton be 
paid when the coal was mined by a non-signatory than by 
a signatory. 

A. Because the signatory operator pays the 40¢ into 
the Welfare and Retirement Fund. That’s the reason why 
we agreed to it. 

Q. They why didn’t you propose the coal purchased from 
a non-signatory operator be paid at the rate of 40¢ a ton- 
A. You are asking me why? 

Q. Yes. A. Because we didn’t do it. 

Q. Then I am asking you why you didn’t propose it. 
You originated this. Why did you make this differential? 
A. Because we didn’t do it. That’s the answer. 


Q. Now Mr. Owens, if you were trying to protect the 
work for the members of your union who were covered by 
the BCOA contract why did you provide when the BCOA 

signatory bought coal from a company that was not a 
835 member of the BCOA, and was not covered by the 

BOOA contract but which happened to have a con- 
tract with your union, that there would not be any 80¢ 
paid on that coal. A. They would not pay 80¢ paid on that 
coal. 

Q. There would not be 80¢ a ton paid by the purchase of 
a member of the BCOA if he bought coal from a company 
that was not a member of BCOA but that had a contract 
with your union, isn’t that correct? A. That’s right. 
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Q. Well then were you protecting the jobs of the em- 
ployees of members of the BCOA, when you put that pro- 
vision into the contract? A. Protecting the equity they 
had in the Welfare fund. 

Q. Isn’t it a fact the job opportunity— A. And the 
increased work time would provide for our members under 
the contract. 


* * * * * * * * * * 


Trial Examiner: You may answer that. Would the fund 

benefit more if the coal were purchased from a non- 

836 signatory than a signatory? A. If he paid anything 
on it he would. 

Q. But you provide he will pay 80¢ a ton, didn’t you? 
A. Right. 

Q. Wouldn’t the fund benefit more from receiving S0¢ 
a ton than 40¢ a ton? <A. If the men were idle which would 
protect the jobs. 

Q. Your objective in providing the 80¢ payment was to 
discourage the members of the BCOA from buying from a 
non-union source, wasn’t it? A. The objective was that if 
he did do it we understand under the Law, under the con- 
tract he must pay 80¢ a ton into the Welfare and Retire- 
ment Fund. That’s our objective. I think its legal and 
that’s the terms of the contract. 

Q. Were you trying to encourage the operators to pay 
you 80¢ a ton into the fund, or were you trying to en- 
courage him not to buy from non-union mines? 


* * * * * * * * * * 


A. The purpose of it is to encourage him to produce the 
coal in his own mine under the contract. 


* * * * * * * * * 


Q. Now were you trying to protect the work op- 
portunities of your employees and prevent sub-con- 
tracting when you signed the agreement in the spring of 
1964 with the captive mines? A. The captive mines doesnt 
provide for 80¢ into the Welfare and Retirement Fund. 


* * * * * * . ° * 
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838 Q. Were you trying to protect the work oppor- 
tunities of your employees of your members, who 

were employed by captive mines in the Spring, 1964, when 
you signed the contract with the captive mines? 

Trial Examiner: The record may show M. Hopkins’ 
objection. The witness may answer. 

A. Captive mines produce and consume their own coal. 
It is not in the commercial market. 

Q. Do they sub-contract? A. Not to my knowledge. 

Q. Is it your testimony you do not know of any captive 
mines that have bought coal from non-union operators 
and non-signatory operators? 


* ° * * * 


A. Not to my knowledge. 


* * * * * ° * °* * * 


840 Q. Did you make this demand of Mr. Larry as 
well as on the BCOA? A. I don’t recall. 
Q. Are you saying you didn’t? A. No. 


Q. You made a different proposal to the captive mines 
during those negotiations than to the BCOA? A. We 
signed an agreement with the captive mines that does not 
provide for the S0¢ clause. 

Q. I am asking you about your proposals, not your 
841 agreement. A. I don’t recall the proposals. 


* * * * * * * * * * 


Q. Now you subsequently—did you participate in the 
negotiations in the Spring of 1964, with the Peabody Min- 
ing Company contract with the union? A. No, sir. 

Q. Are you acquainted with that contract? A. With that 
contract? 

Q. Yes? A. Peabody contract? 

Q. You signed a contract with Peabody around the 7th 
of April, 1964 did you not? A. I wasn’t there. 

Q. Does that sign sound like about the date? A. I un- 
derstand they didn’t sign until some time in April. 

Q. And that agreement provides does it not that coal 
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acquired by Peabody from mines of Peabody where the 
employees are represented by Progressive Mine Workers 
Union, does not pay anything into your Fund? A. I don’t 
think the contract says anything about that. 
Q. You had such an agreement with Peabody, 
S42 didn’t you? A. I don’t think we could negotiate a 
contract if they were under contract. 

Q. Your answer is in the affirmative? A. I am answering 
it the contract doesn’t cover only employees signatory to 
the agreement, our agreement. 

Q. But you made no provision in this contract that 
would protect the rights of your members employed by 
Peabody against the coal being mined by Peabody in 
other mines, not covered by your contract? A. We recog- 
nize that the Law supersedes any terms of the contract. 
Where they would have the right the law would protect 
them. 

Q. Your answer is yes, then, is that correct? A. You 
are answering it yes. I did not. 

Q. You made no provision in your Peabody contract for 
the payment of any royalties either 40¢ or 80¢ royalties 
on mines mined by Peabody, on mines not covered by your 
contract? A. No. 

Trial Examiner: I am unclear Mr. Swigert. Are you 
saying that Peabody has some mines which the employees 
are represented by the United Mine Workers and other 
mines at which the employees are represented by the Pro- 
gressive Mine Workers? 

Q. Yes, sir. 

Trial Examiner: And that the United Mine Workers 
entered into a contract covering mines where they represent 

the employees? 
843 Mr. Swigert: Yes. 
Trial Examiner: Now what do you say is the 
provision of the contract insofar as it is relevant here? 

Mr. Swigert: I am saying that the Peabody contract 

provided as did the BCOA contract that if Peabody bought 
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coal from mines represented by the Progressive Mine 
Workers Union, which were not owned by Peabody, 80¢ a 
ton had to be paid by Peabody into this fund. But if 
Peabody acquired the coal from its own mines, represented 
by the Progressive Miners Union, it paid nothing into 
this fund. 

Trial Examiner: Will you answer the question. 

A. Under the law. 

Trial Examiner: What? 

A. Under the law and the contract we couldn’t. 

Q. I take that to be an affirmative answer to my question. 


* * * * * * * * * * 


S44 Q. Mr. Owens, is it your understanding that in any 

instance where Peabody bought coal from any opera- 
tor not a signatory 80¢ a ton would have to be paid by Pea- 
body into the Fund? A. Yes, sir. 

Q. But that would not be true if Peabody acquired the 
coal from its own mine, represented by Progressive Miners 
Association, is that not correct? A. The law prohibits it. 

Trial Examiner: Just answer yes or no. 

A. No. 

Q. Now it is your testimony as I understand it Mr. 
Owens, that under your contract with Peabody that when 
Peabody acquired coal from its own mines the employees 
of which were represented by Progressive Miners Associa- 
tion, Peabody would pay 80¢ a ton into your fund. Isn’t 
that correct? A. They acquired coal from their mines that 
was under contract with the Progressive Miners Union it 
provides for Welfare Funds paid into the progressive 
miners union. 

Q. Yes. A. They wouldn’t have to pay 80¢. 
845 Q. They would not have to pay 80¢. A. No, sir. 


* * * +. * * * ad ° 


846 Q. Did you agree in the 1964 negotiating meet- 

ings to drop the protective wage clause? With 
BCOA? <A. We agreed to insert a new clause in lieu of 
any clause in any preceding contract. 
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Q. Did that include the protective wage clause? A. The 
protective wage clause is not in the new contract. 

Q. Was it in the previous contract? A. Yes. 

Q. And you dropped it? A. Yes. If it is not in the 
agreement naturally it had been dropped. 

Q. And that was discussed in your negotiating meetings, 
was it not? A. What? 

Q. The dropping of that clause? A. We discussed a new 
clause for the contract. 

Q. Did you also discuss the dropping of the protective 
wage clause? A. We put a new clause in the contract. 

Q. I understand that. I am asking you if you dis- 
cussed the dropping of the protective wage clause? A. We 
would have to. 

Q. You discussed dropping it? A. To the extent 
847 that we excluded it from the contract and put the new 
one in, That in effect drops it and includes the new 

one. 

Q. You testified that it was mentioned in those negotia- 
tions didn’t you? A. You can’t talk about dropping some- 


thing or eliminate from a contract without you talk about 
what you are eliminating in an agreement. 
Q. So it was talked about? A. To that extent. 


* * * * * * * * ° 


Q. (By Mr. Gilliam.) Mr. Owens, what is the policy com- 
mittee of the union? Of the United Mine Workers? A. It 
consists of representatives from each district created by 
the International Convention. 

Q. What is the function of that committee. A. The 
function is to approve and provide the International Union, 
in matters that may be pertinent and may be beneficial to 
the members of the organization. 

Q. Does it approve the United Mine Workers Contracts? 
A. It always has to. 

Q. Prior to their entering into with contracts? A. Yes. 

Q. Yes? A. Yes. 
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SS Q. So they approved the 1964 contract? A. Yes. 
Q. It represents each of the Districts throughout 
the country? A. Yes. 

Q. Including West Kentucky? A. Yes. 

Q. West Virginia? A. Yes. 

Q. Southwest Virginia? A. Yes. 

Q. All right, now in the negotiations of the 1964 contract 
did you ever meet with the representatives of the Southern 
Coal Pro. Assn. prior to the signing of the contract with 
BCOA? A. Prior to the signing of the contract with the— 

Q. BCOA? A. I can’t recollect. 

Q. How about the Harlan County Association, did you 
meet with them prior to the signing of the contract with 
BCOA? A. I don’t think I did. 

Q. Did anyone to your knowledge? A. I don’t recall 
sir. 

Q. Did you subsequently meet with the Southern Coal 
Producers Association after signing the contract with 
BCOA? A. We may have, I am not sure. I cannot testify. 

Q. They may have but you don’t know? A. Right. 

$49 Q. Were you requested to meet with the Southern 

Coal Producers Association at any time prior to the 

signing of the contract, BCOA contract? A. I don’t recall 
sir. 

Q. Do you recall whether they made any objection to 
the signing of the BCOA contract and what it contained? 
A. I don’t recall if they did. 

Q. Who would know that? A. Representatives of South- 
ern Coal Producers Association. 

Q. Who in the union? A. With the president of the or- 
ganization. I think he would know if they had. 

Q. Did you receive any communications from the Harlan 
County Coal Operators Association protesting the enter- 
ing into of this contract with BCOA? A. You are asking 
me if I did? 

Q. Do you have any such knowledge of a communication? 
A. I don’t have any direct knowledge myself. 
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Q. Just by word around the union? A. I had heard it. 
Q. When you got the signature of BCOA, how did you 
negotiate with Southern Coal Producers Association? <A. 
We generally confer with them and they take the contract 
and read it over and if their representatives feel it should 
be signed they instruct their representatives to con- 

850 summate the agreement. 

Q. When they read it over do you discuss each 
portion of the contract and negotiate on each point in the 
contract? A. I did not. 

Q. Did you ever meet with them? A. No. 
Q. Have you ever met with them in the past? A. I 
spent years with them. 


* * * * * * * * * * 


Q. Now these welfare payments under discussion 

Mr. Owens, do they apply to hand loading opera- 

tion as well as a mechanized operation as well don’t they? 
A. Yes, sir. 

Q. It wouldn’t make any difference whether a mine pro- 
duced 30 tons per man per day or 5 tons per man per day 
so far as paying into this welfare fund of the 80¢ is that 
right? A. The contract provides, 

Q. Now you say you are protecting the job opportunities 
of the United Mine Workers are you saying that you are 
protecting the job opportunities of every member of that 
union? A. It would protect the job opportunity and work- 
ing time and equity in their fund by the employees of the 
coal operators that signed the contract that we represent. 

Q. That’s that means everyone of the members of 
852 the United Mine Workers, is that right? A. Yes. 

Q. Are you saying there is an industry-wide unit 
here you are protecting? A. Everyone. 

Mr. Hopkins: We object to that now. That is a legal 
problem. 

Trial Examiner: This is a question which I am not sure 
that the witness is capable of answering notwithstanding 
his previous answer to Mr. Swigert he may be competent 
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in the law. I sustain the objection. I will ask Mr. Hopkins 
if it is his contention concerning an industry-wide unit. 

Mr. Hopkins: Yes. 

Mr. Combs: Mr. Trial Examiner in answer to your ques- 
tion on page 13 of the transcript we entered into a stip- 
ulation and this describes the method of bargaining for the 
1964 contract. Now we stand by the facts that are in there. 
We think that is sufficient. 

Trial Examiner: This is not a clear answer to my 
question. 

Mr. Combs: It would be our position it has resulted in 
a working unit, 

Trial Examiner: Has resulted. 

Mr. Combs: It is not a separate unit but in other words, 
let me make myself a little more clear. That this unit is 

an appropriate unit within the meaning of the Act. 
853 Trial Examiner: Wait a minute. A unit of all the 
signatories. 

Mr. Combs: We are claiming it is a signed contract as 
a result of signing of different operators which has re- 
sulted in Working unit appropriate in this case, for col- 
lective bargaining and particularly the welfare fund as a 
separate unit. Now of course, this is argument but these 
are the facts we rely on. 

Trial Examiner: From which you would argue as far as 
the Welfare fund is concerned it would be appropriate for 
the Trier of Fact to find that all the signatories constitute 
a single unit. 

Mr. Combs: Yes, sir. 

Trial Examiner: We got his position I think. I sustained 
an objection to the question. 

Mr. Gilliam: As I understand his position that we have 
a claim before us that this shows there is one unit, the 
welfare fund unit which is throughout the industry. Is 
that correct? 

Mr. Combs: Mr. Gilliam, I stated my position and my 
position is based upon the facts as stipulated on page 13, 
and agreed to by all of the parties. 
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Trial Examiner: Mr. Farmer, do you seek to speak? 

Mr. Farmer: Mr. Examiner, the point of view of Re- 
spondent, BCOA, in this proceeding it is not our position 

that there is a single industry-wide collective bargain- 
854 ing unit within the meaning of section 9, or section 
8(5) and 8(b)(3) of the Act. I think the word unit 
is sort of being bandered about with different meanings. 

Mr. Combs: That’s right. 

Trial Examiner: If I recall correctly didn’t member 
Jenkins in his dissent in 148 NLRB 31, talk about a unit 
not appropriate for the purpose of collective bargaining 
not only but a multi-employer unit as far as a welfare fund 
is concerned? 

Mr. Combs: That is correct. 

Trial Examiner: Maybe we can approach it this way. I 
would ask you Mr. Combs, if one of the contentions you 
make here is that which Mr. Jenkins set out in his dissent? 

Mr. Combs: Yes. 

Mr. Gilliam: Mr. Examiner IJ think that this opens the 
door on matters I talked about before and I am going to 
ask that my offer of proof on the matter going to the non- 
payment of the welfare fund be received in evidence. 

Trial Examiner: I will not receive it at this point. Let’s 
see what happens in the presentation of the defense. 


* * * * * * * ° ” * 


Q. Mr. Owens, the welfare fund that we are talking about 
that is the Welfare fund that is contained in the 1950 
855 contract, as amended, is that correct? A. That’s 
right. 
Q. Since 1950, there has been practically no labor trouble 
in the mine fields and contrasted with the period before 
that time. 


e * * * * * * * * * 


Trial Examiner: What is the purpose of a lot of inquiry 
going into this? 

Mr. Gilliam: I am trying to show that since they have 
entered into agreements with BCOA, that these agreements 
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have resulted in very little work stoppages by the major 
producers. 
Mr. Combs: We object to that Mr. Examiner, it is cer- 
tainly irrelevant here. 
Trial Examiner: Mr. Gilliam does it go to any area other 
than one as to which I have excluded? 
Mr. Gilliam: Yes, it does. 
Trial Examiner: In recent years have there been 
856 few if any labor disputes in the bituminous coal in- 
dustry? A. No. 
Q. Has there been any major disputes since 1950? A. No. 
Q. No, there have not been? A. Right. 
Q. And— A. May I qualify that. There hasn’t been 
any major disputes resulting in cessation of work. 
Trial Examiner: That is the type of dispute we are 
talking about. 


857 Q. Mr. Owens, are you familiar with the fact that 


Mr. Lewis, who was an industry—union leader of 
forty years, asserted that high wages and high productivity 
would help solve the industry’s basic problem of quote ‘‘too 
many mines and too many miners.’’ unquote. 


. * * ” * * es * s s 


A. You are asking me if I am familiar with the context 
of the language that you repeated? 
Q. I ask you are you familiar with the fact he has as- 
serted that high wages and high productivity would solve 
the industry’s basic problem of quote, ‘‘too many 
858 mines and too many miners,’’ unquote. A. he has 
said that. 


* * * * * * ° * * 


Q. Yes. He stated high wages and high productivity 
would help solve the industry basic problem of too many 
mines and too many miners. Is that still a policy of the 
union? A. The witness’ opinion is that he wished there 
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were more miners, more coal mines and more coal con- 
sumed by the consumers of the United States. 

859 Q. So I understand you don’t agree with Mr. 
Lewis’ statement of the basic problem? 

Mr. Hopkins: Mr. Examiner the witness has stated his 
policy. 

Trial Examiner: Is your position different than that 
which is reflected by words attributed to Mr. Lewis? A. 
Mr. Examiner, I want to be responsive to you and to the 
question. But I have testified to what I believe what the 
purpose of my activity is and what I hope. I can’t state 
what Mr. Lewis said in 1950. 

Trial Examiner: I don’t think you have an answer, Mr. 
Gilliam. Go ahead. 

Q. My question to you sir is whether or not it is the 
union’s policy and I understand that you are the Secretary 
of the Union, sir, whether it is the union’s policy that the 
basic problem of the industry is one of too many mines 
and too many miners. A. No, it is not. 


Q. So that it differs with Mr. Lewis’ policy, is that cor- 
rect? A. I don’t think that is Mr. Lewis’ policy. 
Mr. Hopkins: May I ask what quote you are referring to? 
Mr. Gilliam: I am referring to page 72, of the document 
entitled ‘‘Technological Change and productivity in the 
Bituminous Coal Industry in 1920-1960,’? which is Dixie 
exhibit—I don’t know what exhibit it is. Dixie 22. 


* * * * *. * * * * 


Q. Is the present problem Mr. Owens, too many 
mines and too many miners. Is this the basic prob- 
lem? <A. I don’t think so. 

Q. Why—when did that stop being a problem for the 
industry? A. Lack of consumption is the big problem. 

Q. I repeat my question, when did this problem of too 
many mines and too many miners stop being a problem for 
the industry? A. The consumption of coal is less than the 
industry can produce. 
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Q. It has always been less than the industry can produce 
in recent times isn’t that true? <A. Yes. 
861 Q. Isn’t it true since the year 1960 the produc- 
tivity has increased? A. Yes. 

Q. So that the problem of consumption isn’t the acute 
problem that it was in 1960, isn’t that right? A. I haven’t 
broken down the production or the consumption to deter- 
mine that. But I am saying the ills of the industry is lack 
of consumption. 

Q. The ill of the industry is lack of consumption? A. 
Yes. 

Q. And that ill is being cured by the increase of produc- 
tion? A. I hope so. 


cd ° ° * * * e s * e 


Q. Mr. Owens, there has been a continuing increase in 
wages and production over the past five years isn’t that 
correct? A. There has only been one increase. 

Q. But you have an increase? A. Yes. 

Q. There has been an increase in production? A. Yes. 

Q. There has been an increase in wages? A. 
862 Yes. 

Q. There has been an increase in production per 
man per day? A. Yes, sir. 


* * * * * ° * * * * 


Q. Now not everybody has been increasing their produc- 
tion have they Mr. Owens, that is some mines have not in- 
creased their production of over these years have they? 
A. I wouldn’t be able to answer that question. 

Q. But the increase in production has resulted from mech- 
anization hasn’t it? A. I think that is true. 

Q. You don’t think it is true? A. I said I think it is 
true. 

Q. And there has been a considerable amount of mech- 
anization in the time between 1950 and—1959 and 1964? A. 
Yes, sir. 

Q. Did you ever see Mr. Holcomb who was in this room 
before? A. I may have. 
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Q. Do you recall seeing him before? A. I don’t 
recall. 
863 Q. You don’t remember meeting with Mr. Holeomb 
to discuss the matter of union contract? A. Not to 
my knowledge. 

Q. Do you know Mr. Thomas Ratliffe? A. No. 

Q. Do you know Mr. Henry Stratton? A. No. 

Q. Would it refresh your memory if I told you that you 
met with these gentlemen in 1959, to discuss the matter of 
wage contracts and also welfare payments in Southwestern 
Kentucky? 

Mr. Hopkins: We object and in addition this is the first 
mention I ever heard of Mr. Henry Stratton. 

Trial Examiner: The year 1959? 

Mr. Gilliam: That’s right, sir. 

Trial Examiner: To what does this go? 

Mr. Gilliam: To the witness’ understanding of the eco- 
nomics of the industry. 

Trial Examiner: I will allow a few questions. Maybe 
it will become clear. Do you have any recollection of meet- 
ing with Mr. Holeomb? And the other men in 1959? A. 
(No response.) 

Q. Let me reframe the question. Do you recall meeting 
with Mr. Holcomb, Mr. Stratton, Mr. Boyle, President here 
in Washington, D. C. and Mr. Ratliffe in 1959 to discuss the 

problems of these coal operators and the coal fields of 
864 Southwestern Kentucky? A. I don’t recall. 
Q. You don’t recall anything about that? A. No. 

Q. You don’t recall saying if you mine coal you sign the 
union contract? A. I don’t recall. 

Q. You don’t recall that last statement being made? A. 
No. 

Q. You are not saying you didn’t make it? A. I don’t re- 
call even talking to them. 

Q. You are not saying you didn’t make it? A. I don’t re- 
eall meeting with them. 
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Q. Mr. Owens, how many signatories are there to the 
United Mine Workers 1964 contract? 


* . * * * * * 


A. No, I don’t know. 
Q. Can you approximate the number? A. No, sir. 
Q. Do you know how many mines there are in the United 
States, approximately? A. No, sir. 
865 Q. Would the figure 7,000 refresh your recollec- 
tion? A. If you so state. 

Q. Does it refresh your recollection? <A. If you say 7,000, 
I don’t— 

Q. Do you have any knowledge of how many mines there 
are operating in the United States, Mr. Owens? A. A report 
comes out from the Federal Bureau of Mines. 

Q. Have you an idea what that says? <A. 7,765, some say 
8,000 and some. 

Q. But it is in that area? A. Yes. 

Q. Do you agree with what they say? A. I never counted 
them. 

Q. Is it an inaccurate figure? A. We use it. 

Q. The union uses it? A. Yes. The Government uses it. 

Q. Do you have any idea how many non-union mines 
there are? A. I have no idea. 

Q. You negotiate these contracts don’t you? A.I am one 
of them that negotiates them. 

Q. You are secretary of the union? A. Yes. 

Q. Aren’t these contracts sent to you? A. No, sir. 


* * * * * * * * * s 


866 Q. Ihand you a document which purports to be the 
affidavit of Thomas F. Ryan, Junior, and I direct 
your attention— 
Trial Examiner: This would be a portion of Dixie’s 17. 
Q. I hand you this affidavit of Thomas F. Ryan, Controller 
of the United Mine Workers Welfare and Retirement fund 
and ask you to read paragraph 5, and see if that refreshes 
your recollection as to the number of signatories to 
867 the United Mine Workers contract. 


* e * * * * s s * * 
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Trial Examiner: After reading Mr. Ryan’s affidavit in 
part, do you recall that there are more than 3,000 signa- 
tories to the 1964 agreements? <A. No. 

Trial Examiner: Can you fix the date within—the number 
within 3,000? A. I answered it truthfully; I really don’t 

know how many signatories there are to the 1964 con- 
868 tract, Certainly I know that there is 100 or more 

or 200 or more or more or 500 or more. But I have 
been asked do I know how many and I have said no. 

Mr. Gilliam: I don’t think you got an answer to the ques- 
tion, Mr. Examiner. 

Trial Examiner: Are there more than 1,000? A. I think 
so. 

Trial Examiner: 2,000? A. I would want to be accurate 
about that, sir. 

Trial Examiner: You don’t know? A. I don’t know. 

Trial Examiner: Go to another subject Mr. Gilliam, 
please. 

Q. Are there small hand-loading mines which are under 
contract with the United Mine Workers, Mr. Owens, to your 
knowledge? A. I couldn’t testify to the fact as to that. I 
think there are. 

Q. Would they be small truck mine operations? A. They 
could be. 

Q. Did you state that you are preserving the job oppor- 
tunities of the small truck operators with respect to the 
80¢ clause? 

Mr. Hopkins: I think he also answered this one. It is 
repetitious. 

Trial Examiner: I will ask you to be brief Mr. Gilliam. 
A. Whether we are trying to preserve the work opportunity, 
the job opportunity of the coal mines of the employees of 
small truck lines who are under contract with the 

UMW? 
Q. Yes, sir. A. Yes, sir. 


* * * * * * * * * 


Q. Now if a small operator didn’t pay 40¢ a ton, what 
would he have to pay under the 1964 contract? Let’s as- 
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sume he only paid 20¢. Would he have to pay an addi- 
tional amount? As a result of the 80¢ contract. 

Mr. Hopkins: This is going right into the field which the 
Examiner has ruled before. We object to it on that ground. 
In addition it is not anywhere proper cross examination. 

Trial Examiner: Mr. Gilliam you used the phrase 20¢? 

Mr. Gilliam: Yes, I did. 

Trial Examiner: Reframe your question. 
870 Mr. Gilliam: May I have the witness excluded for 
a moment? 


(Witness left the hearing room.) 


Mr. Gilliam: Mr. Examiner, for the purpose of this ques- 
tioning the purpose of which is to find out from this wit- 
ness whether or not the 80¢ clause here in effect will have 
an effect upon certain of the union operators as well as 
all operators and if they are in the position of being un- 
able to pay 40¢ but would only pay 20¢ a lesser figure, that 
this would not, it is our position, protect their job oppor- 
tunities as he so stated and testified. I am trying to find 
out if they are paying less than 40¢ what the effect on the 
80¢ clause would be on their job opportunities and whether 
or not they would be protected by this 80¢ clause. 


Trial Examiner: I sustain the objection. Call the wit- 
ness back in. 


* * * * * * * * * * 


Trial Examiner: In sustaining the objection I do not say 
that counsel may not cross examine the witness concerning 
the possible effect of the 80¢ clause upon non-signatories. 


* * * * * s s * * * 


876 Q. I want to know the basis for this differential 
however. Do you know the basis for the differential 
for Alabama? 
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877 Q. Now what I am trying to find out is there some- 
thing different about the state of Alabama insofar 
as the union wage is concerned currently in existence and 
if so what is the reason for it? 
Mr. Hopkins: Mr. Examiner, the Alabama con- 
878 tract is not in evidence. What is the reason for it. 
Except as it may be carried forward in the Bitumi- 
nous wage agreement. This witness hasn’t testified about 
any differentials in Alabama or any other place on his 
direct. 

Trial Examiner: I sustain the objection. 

Q. Has the union invested its funds in any mines in 
recent years? 

Mr. Hopkins: We object to that. Union investments 
have nothing whatever to do with the legality of the 80¢ 
clause. 

Trial Examiner: State the relevancy please Mr. Gilliam? 

Mr. Gilliam: It is relevant to the practice of the union 
in purchasing stock in large coal companies which are in 
competition with small non-union operators. 

Trial Examiner: Where is that relevant? 

Mr. Gilliam: J— 

Trial Examiner: May I ask you whether you have in 
mind the fact such as allegedly occurred with respect to 
West Kentucky Coal Company? 

Mr. Gilliam: That’s one of the things that I have in mind. 

Trial Examiner: And the alleged use of West Kentucky 
Coal by the UMW as set out in the Pennington decision in 
the Court of Appeals. 

Mr. Gilliam: Yes. 

Trial Examiner: I will sustain the objection. 

Q. All right now with respect to a company called 
879 the Northfork company, did the union purchase stock 
in that company? 

Mr. Hopkins: Objection. 

Trial Examiner: Sustained. 
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Q. With respect to the Rocky Mountain Fuel company 
did the union purchase stock in that company? 

Mr. Hopkins: We object there is no relevancy here. 

Trial Examiner: I sustain it. 


* * * ° * * * * * 


Q. Mr. Owens, isn’t it a fact that the union contract is 
geared to the ability of mechanized mines to pay the union 
scale as it presently exists? 

Mr. Hopkins: We object. 

Trial Examiner: You may answer. 

A. It is geared to the mechanized mines to pay, sure it is. 

Q. Isn’t it also true there are mines in the mining in- 
dustry that produce as much as 40 tons per man per day? 

A. Not sustained production, no. 
880 Q. No. A. There might be one or two mines, one 
perhaps in Wyoming. 

Q. Are there mines that produce 28 and 30 tons per man, 
per day? A. The state published records show state aver- 
age. It fluctuates. It may be 15 tons in one state, 18 in 
another state. I think one or two shows 20 tons. 

Q. My question is whether or not there are mines pro- 
ducing 28 to 30 tons per man, per day? A. There may be. 

Q. Now do the workers in the larger mines that produce 
20 to 30 tons per man, per day have the same skills as 
those men working in the hand loading truck operations? 
Signatories? A. I think they have the same skills so far 
as coal mining is concerned. 

Q. Are you telling me that there is no difference between 
the skills in a larger mine and the skills of a mine that 
produces 10 tons per man per day? <A. Yes. I have al- 
ways contended the skills are equal. 

Q. Skills are equal? A. Yes. 

Q. In the both kinds of mines? A. Yes. 

Q. You don’t have to have more skill to handle the con- 
tinuous miner machine than you do to load hand load coal? 
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A. The skill of the hand load man can be trained to 
881 operate it. He has to be trained. 
Q. But he has to be trained? A. Yes. 
Q. You can’t take a person off a hand loading operation 
and put him on a continuous miner can you? 
Mr. Hopkins: Mr. Examiner— 
Trial Examiner: It would follow: 


* * ° * . * * * * 


Q. What percentage of the industry is organized 
by the United Mine Workers? A. I would be say 
between 70% and 75%. 

Q. 75% of the mines or people in the mines? A. 75% 
of the production. 

Q. Tonnage? A. Right. 

Q. Mr. Owens, isn’t it a fact that Peabody is a large 
coal mining operation? A. It is one of the largest in the 
World. 

Q. Isn’t it a fact that the United Mine Workers have 
encouraged mechanization of coal mines? 

Mr. Hopkins: I don’t think this is relevant. 

Trial Examiner: He may answer. 

A. The union has not opposed. 

Q. Has the union encouraged it? A. To the extent we 
haven’t opposed it. 

Friday, April 30, 1965, 

* * * * * * * 
Trial Examiner: Your next is Number 3. 
This is Mine Workers Exhibit 3. 


890 (The document referred to was marked United 
Mine Workers Exhibit 3 for identification. ) 


Mr. Sweigert: I have been reading this stipulation and 
I didn’t follow that. What is Number 3? 
Trial Examiner: The document you hold in your hand. 
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Mr. Sweigert: The stipulation? 

Trial Examiner: Yes. 

Mr. Sweigert: Have we gotten to the point of announcing 
our agreement to the stipulation? 

Trial Examiner: We can do it now. 

Mr. Sweigert: I am not trying to press you. I didn’t 
know whether you had reached that point. 

Trial Examiner: Are you in accord with it? 

Mr. Sweigert: Yes, but it is my understanding through- 
out the stipulation where it refers to the industry it refers 
to companies that negotiate with the United Mine Workers 
Union. Obviously, the industry also includes in a broader 
sense hundreds of non-union mines and mine operators and 
it is not my understanding that this stipulation purports 
to represent that agreements and negotiations between the 
parties referred to in the stipulation in any way affected 
or influenced the non-union operators. 

Mr. Combs: We agree to that. 

Trial Examiner: Now you are in accord? 

Mr. Sweigert: Yes. 
891 Trial Examiner: Mr. Gilliam? 
Mr. Gilliam: Yes, sir. 

Trial Examiner: Mr. Blackburn? 

Mr. Blackburn: Yes. 

Trial Examiner: Mr. Farmer? 

Mr. Farmer: Yes, sir. 

Trial Examiner: Are you offering that? 

Mr. Hopkins: We offer for identification— 

Trial Examiner: Just a minute. 

Do you offer Number 3? 

Trial Examiner: It is received. 


(United Mine Workers Exhibit 3 was received in evi- 
dence.) 


911 Mr. Farmer: Mr. Examiner, I do not have any 
testimony to offer. 
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There is one point I am not quite sure is clear in 
912 ‘the rceord. 

I believe Mr. Owens did testify that captive oper- 
ators when they signed the 1964 agreement signed a sepa- 
rate agreement which did not contain the 80-cent clause. 
We made that allegation in our answer, as well. There is 
no question this is the fact; I just wanted to make sure 
the record shows that. 

Trial Examiner: I think Mr. Owens did so testify and it 
seems to me earlier counsel had an agreement to that effect. 

Mr. Combs: We had an agreement that the captive mines 
in the bituminous coal industry that the contract did not 
include the 80-cent clause. If that is unclear, we are cer- 
tainly willing to reiterate that. 

Trial Examiner: Is that your understanding the record 
so shows, Mr. Blackburn? 

Mr. Blackburn: Yes, sir. 

Trial Examiner: Mr. Gilliam? 

Mr. Gilliam: Yes, sir. 


Trial Examiner: Is it your understanding, Mr. Farmer? 
Mr. Farmer: Yes, sir. 


* * * ° * . ° * * 


Mr. Gilliam: Yes. I would like to call Mr. Lewis 
and Mr. Ryan on rebuttal. 

As I understood Mr. Combs yesterday, he takes the posi- 
tion that the dissent by Mr. Jenkins concerning the so- 
called unit comprised by the welfare fund is a unit which 

is industry-wide and which is a unit which would 
922 support his contention that the clause here in dis- 
cussino is not violative of Section 8(E). 

I would call Mr. Lewis and Mr. Ryan for the purpose of 
proving that that unit is not a unit; that, in fact, the wel- 
fare fund collections are not done on a uniform basis, but 
are done on a basis other than stated in the contract; that 
there are, in fact, a great many so-called ‘‘Sweetheart”’ 


238 


operations, as we have discussed that word, whereby less 
than 40 cents is paid by vast portions of this industry. 


* . * * * * * * * * 


923 Trial Examiner: I think we can dispose of this 
point quickly and perfect the record for Mr. Gilliam. 

Is it agreeable, Mr. Gilliam, that the record may show 
that you were to recall witnesses to testify along the lines 
you mentioned, that counsel for the respondent would ob- 
ject, that I would sustain the objection, and that you would 
then make the offer of proof along the lines already men- 
tioned by you? 

Mr. Gilliam: Mr. Examiner, I am unclear at this point 
on one thing. I have to know an answer to it before I can 
agree to that. That is whether I am correct, since I don’t 
have a copy of yesterday’s transcript, whether I am cor- 
rect in stating the position of respondents as I have 
stated it. 

I would like this record to reflect exactly what the posi- 

tion of the respondent is so that I may respond to 


924 your question. 


* * * * . * * * ° 


Trial Examiner: On the record. 

In Mr. Jenkin’s dissent in 148 NLRB Number 31, he said 
that in certain circumstances it would appear, ‘‘that there 
exists a single industry-wide bargaining unit for welfare 
fund matters.’’ 

Mr. Combs, is it your position that under the circum- 
stances of this case there exists a single industry-wide 
bargaining unit for welfare fund matters? 

Mr. Combs: Yes. 

Trial Examiner: Does that answer your question, Mr. 
Gilliam? 

Mr. Gilliam: It does, I think, Mr. Examiner. 

I would like to state my position for the record and then 
I think you will be able to reach a ruling on it. 
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I would like to state further, with the dissent in front of 
me at the present time, you stated in certain circumstances, 
and, with your permission, I would like to read the cir- 
cumstances he referred to, what they were. The statement 
of Mr. Jenkins is, and I quote: 


925 ‘‘The Welfare fund is administered under a single 

agreement, nation-wide in scope and separate from 
any agreement covering wages, hours and other working 
conditions. It is executed by all employers having working 
agreements with the union and provides for a single system 
of eligibility.’’ 


Mr. Hopkins: Administration. 

Mr. Gilliam: Administration, of employer contributions, 
eligibility and level benefits for all employees. 

If I were permitted to cross-examine on this point or 
present rebuttal, I would present evidence showing that 
the welfare fund is not nation-wide in scope, that it is 
not executed by all employers having agreements with the 
union, that it does not have a single system of administra- 
tion, that it does not have a single system of eligibility of 
benefits for all employees. 

I would further offer to show there is a practice by the 
union fund of entering into separate agreements on sep- 
arate conditions with separate employers and that these 
conditions are not the conditions stated in the 1964 contract. 

Trial Examiner: You are talking about ‘‘Sweetheart’’? 

Mr. Gilliam: I am. 

Trial Examiner: Now, can we have the record show, as 
I said a while ago, that if witnesses were recalled by Mr. 

Gilliam and questions along this line were asked, 
926 objections made and sustained, Mr. Gilliam would 

make offers of proof as he has earlier made along 
with the one he just finished making a few minutes ago. 

Does that satisfy you? 

Mr. Gilliam: Yes, sir. 
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935 Tuesday, May 11, 1965. 


* * °* * * * * * * * 


939 Mr. Ryan was recalled as a witness for and on be- 
half of the Trial Examiner, and was examined and 
testified as follows: 


Sd . * * * s * * s ° 


940 Trial Examiner: I will strike the entire answer. 
Now, Mr. Ryan, don’t volunteer any information 

not called for by the question. It is a very simple 

941 one. The approximate number of signatories before 
April 1964 and the approximate number afterwards. 

Now, let us take first prior to April 1964. 

A. (By Mr. Ryan) I have no way of estimating the 
number of the approximate signatories prior to April of 
1964. 

Q. All right, the approximate number thereafter? A. I 
have no way of estimating the approximate number of 
signatories after April 1964. 


Q. All right. The next question appears on page 737 
of the transcript and it was asked by Mr. Gilliam. It is 
the duty of the Trustees to collect the eighty cent payment 
per ton where the forty cent payment had not been made? 
A. I don’t know. I am not competent to answer that ques- 
tion, because it is a matter of policy to be determined by 
the Trustees of the Fund. 


° * * ” ° * oS * * * 


945 Q. (By Mr. Gilliam:) I said, I believe, that the 

Trust Fund collected about $133,000.000 in 1964, for 

the fiscal year of 1964, and I asked him if that was correct. 

Trial Examiner: I ask you to state the relevance and 
materiality. 

Mr. Gilliam: The point I am reaching is this, Mr. Ex- 
aminer, I am trying to find out how big the union market 
is, whether the contention of the charging parties in this 
case is that the eighty cents cluase will eliminate a market 
for them. 
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I am trying to point out the enormity of this market. I 
believe if you take this $133,000.000 that is a preliminary 
question to several other questions which go to that point 
and that point only. 

Mr. Combs: We renew our objections and also in addi- 
tion to that matter being stricken. The Trial Examiner 
sustained the objection, and the contributions to that fund 
on the basis counsel’s statement that occurred— 


* * * * * * * * * CJ 


946 Trial Examiner: I will sustain it. 
Mr. Gilliam: All right, I would like to make an 
offer of proof, Mr. Examiner. 

The $133,000.000 paid into the Welfare Fund presumably 
represents the total union tonnage and I would like to have 
an opportunity to ask this witness whether or not that 
represents all the union tonnage, unionwise, forty cents a 
ton, and I think I should be allowed to ask that question 
and I would get an answer responsive to the question as 
to the size of the union market. 


Mr. Combs: We object to the offer of proof. 
Trial Examiner: I will reject it. 


s * * s * 
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UMWA Exhibit No. 3 
STIPULATION 


It is hereby stipulated and agreed by and between 
Respondents, the charging parties and the General Counsel 
of the National Labor Relations Board that: 


Collective bargaining in the bituminous coal in- 
dustry has long followed a multiemployer pattern. 
During the period from 1898 to 1927 the United Mine 
Workers negotiated agreements first with operators 
in the so-called Central Competitive Field (Ohio, 
Indiana, Illinois and West Virginia). These agree- 
ments set the pattern for negotiations in other areas 
of the country between various Districts of the Union 
and local associations of coal mine operators. The 
bargaining relationship in the Central Competitive 
Field collapsed in 1927. 

From 1934 through 1940 agreements were negotiated 
with the operators in the Appalachian area which 
served, as the Central Competitive Field agreements 
had earlier, as a pattern for the remainder of the 
industry. In 1941, however, the Appalachian opera- 
tors split into northern and southern groups and 
signed separate agreements with the UMWA. Despite 
this split among the operators, a uniform national 
agreement was negotiated for the industry in 1945. 

The division of the operators of the Appalachian 
area into northern and southern groups persists to 
this day. Most of the northern group deal with the 
Union through the Bituminous Coal Operators Asso- 
ciation of which Edward G. Fox is President. South- 
ern Coal Producers’ Association represents the south- 
ern operators in their dealing with the Union. In 
addition, many Mid-western operators negotiate with 
the Union through local associations. 

Since 1950, collective bargaining negotiations in the 
industry have been conducted under the following 
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pattern. The Union first negotiates an agreement with 
representatives of the Bituminous Coal Operators 
Association. The terms of the BCOA agreement are 
then presented to the Southern Coal Producers’ Asso- 
ciation, the mid-west operators association and indi- 
vidual operators. 


UMWA Exhibit No. 8 


BITUMINOUS COAL: TOTAL UNITED STATES 
PRODUCTION, 1945-64 


Production 
Years (thous. of net tons) 


1945 577,617 
1946 533,922 
1947 630,623 
1948 599,518 
1949 437,868 
1950 516,311 
1951 533,665 
1952 466,841 
1953 457,290 
1954 391,706 
1955 464,633 
1956 500,874 
1957 492,704 
1958 410,446 
1959 412,498 
1960 413,000 
1961 402,977 
1962 422,149 
1963 458,928 
1964 482,000* 


* Preliminary. 


Source: 1945-60 U.S. Dept. of Labor, Bulletin No. 1305, ‘Technological 
Change and Productivity in the Bituminous Coal Industry 1920-60,’ p. 99. 


1961-63 U.S. Burcau of Mines, Minerals Yearbook 1963, p. 57. 
1964 (preliminary figure) Mineral Industry Surveys, Weekly Coal Report 
No. 2477, March 5, 1965. 


244 
UMWA Exhibit No. 3 


BITUMINOUS COAL: EMPLOYMENT (IN 
THOUSANDS) 


Number of Number of 
Production Production 
Year Workers Year Workers 


1920 566.3 1942 454.4 
1921 594.3 1943 418.5 
1922 621.8 1944 401.3 
1923 643.2 1945 366.5 
1924 565.4 1946 355.1 
1925 537.0 1947 402.1 
1926 D417 1948 410.8 
1927 542.0 1949 367.8 
1928 476.5 1950 343.7 
1929 459.0 1951 348.0 
1930 441.0 1952 304.4 
1931 408.0 1953 267.5 
1932 350.0 1954 209.0 
1933 366.0 1955 200.5 
1934 423.0 1956 208.8 
1935 436.0 1957 208.4 
1936 450.0 1958 173.8 
1937 461.0 1959 149.2 
1938 406.0 1960 139.4 
1939 371.7 1961 129.3 
1940 416.4 1962 123.1 
1941 413.0 1963 120.6 


Source: 1920-60 U.S. Dept. of Labor, Bulletin No. 1305, ‘‘ Technological 
Change and Productivity in the Bituminous Coal Industry 1920-60,’’ 
p. 108. 


1961-68 U.S. Dept. of Labor, Bur. of Labor Statistics, Employment and 
Earnings Statistics for the United States 1909-64, issued December 1964. 
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UMWA Exhibit No. 12 


BITUMINOUS COAL: CAPACITY UTILIZATION 
1945-63 


Percent of 
Year Capacity Idle Capacity Capacity 


(Millions of Tons) (Millions of Tons) Utilized 


1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 
1961 
1962 
1963 


Source: 1945-60 U.S. Dept. of Labor, Bulletin No, 1305, ‘‘Technological 
Change and Productivity in the Bituminous Coal Industry 1920-60,’’ p. 100. 
1961 Preprint from Minerals Yearbook (Bur. of Mines), Bituminous Coal 

& Lignite, 1961, p. 2. 
1962 Preprint from Minerals Yearbook (Bur. of Mincs), Bituminous Coal 
& Lignite, 1961, p. 2. 


1963 Preprint from Minerals Yearbook (Bur. of Mines), Bituminous Coal 
& Lignite, 1961, p. 2. 
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General Counsel Exhibit No. 2A 


NATIONAL BITUMINOUS COAL WAGE 
AGREEMENT OF 1950 


Effective March 5, 1950, to June 30, 1952 
Executed at Washington, D. C., March 5, 1950 


* * * - * * * * 


Unrrep Mine Workers or AMERICA 
WELFARE AND RETIREMENT Funp or 1950 


A. It is hereby stipulated and agreed by the contracting 
parties hereto that there is hereby created a Fund to be 
designated and known as the ‘‘United Mine Workers of 
America Welfare and Retirement Fund of 1950.’’ During 
the life of this Agreement there shall be paid into such 
Fund by each operator signatory hereto the sum of thirty 
cents (30¢) per ton of two thousand (2,000) pounds on 
each ton of coal produced for use or for sale. Such Fund 
shall have its place of business in Washington, District of 
Columbia, and it shall be operated by a Board of Trustees, 
one of whom shall be appointed as a representative of the 
Employers, one of whom shall be appointed as a repre- 
sentative of the United Mine Workers of America and 
one of whom shall be a neutral party, selected by the other 
two. In the event of resignation, death, inability or un- 
willingness to serve of the Trustee appointed by the 
Operators or the Trustee appointed by the United Mine 
Workers of America, the Operators shall appoint the suc- 
cessor of the Trustee originally appointed by them and 
the United Mine Workers of America shall appoint the 
successor of the Trustee originally appointed by it. 


The Operators signatory hereto do hereby appoint 
Charles A. Owen, of New York City, as their representa- 
tive on said Board of Trustees. The United Mine Workers 
of America do hereby appoint John L. Lewis, of Washing- 
ton, D. C., as its representative on said Board of Trustees. 
It is further stipulated and agreed by the joint contracting 
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parties that Josephine Roche, of Denver, Colorado is 
appointed as the neutral Trustee. Said three Trustees 
so named and designated shall constitute the Board of 
Trustees to administer the Fund herein created. 


In the event of a deadlock on the designation or agree- 
ment as to any future neutral Trustee, an impartial umpire 
shall be selected by agreement of the two Trustees, rep- 
resentatives of the contracting parties hereto, or by peti- 
tion by either of the contracting parties hereto to the 
United States District Court for the District of Columbia 
for the appointment of such an impartial umpire, all as 
made and provided in Section 302 (c) of the “Labor- 
Management Relations Act, 1947.’’ 


It is agreed by the contracting parties hereto that the 
Trustees herein provided for shall serve for the duration 
of this contract and as long thereafter as the proper 
continuation and administration of said trust shall require. 


It is agreed that this Fund is an irrevocable trust 


created pursuant to Section 302 (c) of the ‘‘Labor-Man- 
agement Relations Act, 1947,” and shall endure as long 
as the purposes for its creation shall exist. Said purposes 
shall be to make payments from principal or income or 
both, of (1) benefits to employees of said Operators, their 
families and dependents for medical or hospital care, pen- 
sions on retirement or death of employees, compensation 
for injuries or illness resulting from occupational activity 
or insurance to provide any of the foregoing, or life insur- 
ance, disability and sickness insurance or accident insur- 
ance; (2) benefits with respect to wage loss not otherwise 
compensated for at all or adequately by tax supported 
agencies created by federal or State law; (3) benefits on 
account of sickness, temporary disability, permanent dis- 
ability, death or retirement; (4) benefits for any and all 
other purposes which may be specified, provided for or 
permitted in Section 302(c) of the ‘‘Labor-Management 
Relations Act, 1947,’’ as agreed upon from time to time by 
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the Trustees including the making of any or all of the 
foregoing benefits applicable to the individual members 
of the United Mine Workers of America and their families 
and dependents, and to employees of the Operators other 
than those exempted from this Agreement; and (5) bene- 
fits for all other related welfare purposes as may be deter- 
mined by the Trustees within the scope of the provisions 
of the aforesaid ‘‘Labor-Managements Relations Act, 
1947.’ Subject to the stated purposes of this Fund, the 
Trustees shall have full authority, within the terms and 
provisions of the ‘‘Labor-Management Relations Act, 
1947,’’ and other applicable law, with respect to questions 
of coverage and eligibility, priorities among classes of 
benefits, amounts of benefits, methods of providing or 
arranging for provisions for benefits, investment of trust 
funds, and all other related matters. 


The aforesaid Trustees shall designate a portion (which 
may be changed from time to time) of the payments herein 
provided, based upon proper actuarial computations, as a 


separate fund to be administered by the said Trustees 
herein described and to be used for providing for pensions 
or annuities for the members of the United Mine Workers 
of America or their families or dependents and such other 
persons as may be properly included as beneficiaries there- 
under. 


It is further agreed that the detailed basis upon which 
payments from the Fund will be made shall be resolved 
in writing by the aforesaid Trustees at their initial meet- 
ing, or at the earliest practicable date that may by them 
thereafter be agreed upon. 


Title to all the moneys paid into and or due and owing 
said Fund shall be vested in and remain exclusively in 
the Trustees of the Fund, and it is the intention of the 
parties hereto that said Fund shall constitute an irrevoc- 
able trust and that no benefits or moneys payable from 
this Fund shall be subject in any manner to anticipation, 
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alienation, sale, transfer, assignment, pledge, encumbrance 
or charge, and any attempt so to anticipate, alienate, sell, 
transfer, assign, pledge, encumber or charge the shall be 
void. The moneys to be paid into said Fund shall not 
constitute or be deemed wages due to the individual mine 
worker, nor shall said moneys in any manner be liable for 
or subject to the debts, contracts, liabilities or torts of 
the parties entitled to such money, i.e., the beneficiaries of 
said Trust under the terms of this Agreement. 


The obligation to make payments to the ‘‘United Mine 
Workers of America Welfare and Retirement Fund of 
1950” under this contract shall become effective on March 
6, 1950, and the first actual payments are to be made on 
April 10, 1950, and thereafter continuously on the 10th 
day of each succeeding calendar month covering the pro- 
duction of all coal for use or sale during the preceding 
month. 


It is stipulated and agreed by the contracting parties 
hereto that the Trustee designated by the United Mine 
Workers of America shall be the Chairman of the Trustees 
of the Fund provided for in this Agreement. 


It shall be the duty of the Operators signatory hereto, 
and each of them, to keep said payments due said Fund, 
as hereinabove described and provided for, current and to 
furnish to the United Mine Workers of America and to 
the Trustees hereinabove designated a monthly statement 
showing the full amount due hereunder for all coal pro- 
duced for use or for sale from each of the several individual 
mines owned or operated by the said Operators signatory 
hereto. Payments to said Fund shall be made by check 
payable to ‘‘United Mine Workers of America Welfare 
and Retirement Fund of 1950’? and shall be delivered or 
mailed to the office of said Fund located at 907 Fifteenth 
Street, N. W., Washington, D. C., or as otherwise desig- 
nated by the Trustees. 
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It is stipulated and agreed by the contracting parties 
hereto that an annual audit of the Fund hereinabove de- 
scribed shall be made by competent authorities to be desig- 
nated by the Trustees of said Fund. A statement of the 
results of such audit shall be made available for inspection 
of interested persons at the principal office of the Trust 
Fund and at such other places as may be designated by 
the Trustees. 


Failure of any Operator signatory hereto make full 
and prompt payments to the ‘‘United Mine Workers of 
America Welfare and Retirement Fund of 1950”’ in the 
manner and on the dates herein provided shall, at the 
option of the United Mine Workers of America, be deemed 
a violation of this Agreement. This obligation of each 
Operator signatory hereto, which is several and not joint, 
to so pay such sums shall be a direct and continuing obli- 
gation of said Operator during the life of this Agreement 
and it shall be deemed a violation of this Agreement if 
any mine to which this Agreement is applicable shall be 
sold, leased, sub-leased, assigned, or otherwise disposed 
of for the purpose of avoiding the obligation hereunder. 


Action which may be required hereunder by the Oper- 
ators for the appointment of a successor Trustee repre- 
senting them, or which may be required in connection with 
any other matter hereunder, may be taken by those Opera- 
tors who at the time are parties hereto, and authorization, 
approval, or ratification of Operators representing fifty-one 
percent (51%) or more of the coal produced for use or 
sale during the calendar year previous to that in which 
the action is taken shall be sufficient and shall bind all 
Operators. 
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General Counsel Exhibit No. 2C 


NATIONAL BITUMINOUS COAL WAGE 
AGREEMENT OF 1950 AS AMENDED 
SEPTEMBER 29, 1952 


Effective October 1, 1952 


* * . * * * 


Unrrep Mine Workers or AMERICA 
WELFARE AND RETIREMENT Funp or 1950 


Amend the first printed paragraph of subsection A by 
striking out of line four thereof the words and figures 
“thirty cents (30¢)’’ and inserting in lieu thereof the 
words and figures ‘‘forty cents (40¢)’’. 


General Counsel Exhibit No. 2F 


NATIONAL BITUMINOUS COAL WAGE 
AGREEMENT OF 1950 AS AMENDED 
EFFECTIVE DECEMBER 1, 1958 


* * * * s * 
Protective Wace CLAUSE 


The United Mine Workers of America (which, as used 
in this Clause, includes all of its Districts, Local Unions, 
Officers or Agents) and the Operators signatory hereto 
affirm their intention to maintain the integrity of this 
contract in all of its parts. The objective of this contract 
is to provide the maximum possible continuity and sta- 
bility of employment under the conditions set forth herein. 
The parties hereto agree that bituminous coal mines shall 
be so operated as not to debase or lower the standards of 
wages, hours, safety requirements and other conditions of 
work, established by this contract. The parties recogniz- 
ing their obligation each as to the other to exercise all 
possible efforts and means to attain these objectives 
further agree as follows: 
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A. During the period of this Contract, the United 
Mine Workers of America will not enter into, be a 
party to, nor will it permit any agreement or under- 
standing covering any wages, hours or other condi- 
tions of work applicable to employees covered by this 
Contract on any basis other than those specified in 
this Contract or any applicable District Contract. 
The United Mine Workers of America will diligently 
perform and enforce without discrimination or favor 
the conditions of this paragraph and all other terms 
and conditions of this Contract and will use and 
exercise its continuing best efforts to obtain full com- 
pliance therewith by each and all the parties signatory 
thereto. 


B. It is recognized that when signatory operators 
mine, prepare, or procure or acquire under subcon- 
tract arrangements, bituminous coal mined under 
terms and conditions less favorable than those pro- 
vided for in this contract, they deprive employees of 
employment opportunities, employment conditions and 
other benefits which these employees are entitled to 
have safeguarded, stabilized and protected. Accord- 
ingly, the Operators agree that all bituminous coal 
mined, produced, or prepared by them, or any of 
them, or procured or acquired by them or any of them 
under a subcontract arrangement, shall be or shall 
have been mined or produced under terms and condi- 
tions which are as favorable to the employees as those 
provided for in this Contract. 


“‘Procured or acquired under a subcontract arrange- 
ment’? means any contract, lease, license, agreement, 
arrangement or understanding pursuant to which the 
signatory operator acquires coal, either as principal 
or agent, directly or indirectly from a producer other 
than such signatory for delivery to a person other 
than such signatory. 
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The obligation assumed hereunder shall not affect 
any agreement in effect as of the date of execution of 
this contract: Provided, however, that any operator 
signatory hereto who is a party to any agreement 
inconsistent with the obligations assumed hereunder 
shall not maintain such inconsistent agreement in effect 
beyond the first date at which such agreement may be 
terminated by him in accordance with its terms. 


The Operators signatory to this agreement shall so 
conduct their own operations (whether operated di- 
rectly or indirectly, or through subsidiaries or affili- 
ates) so as to fully comply with their obligations under 
this Clause. The obligation of each Operator signa- 
tory hereto, which is several and not joint, to fully 
perform all the conditions in this paragraph B con- 
tained, shall be a direct and continuing obligation of 
said Operator during the life of this Agreement. 


As a part of the consideration for this Agreement, 
the Operators signatory hereto agree that this Clause 
covers the operation of all the coal lands, coal pro- 
ducing or coal preparation facilities owned or held 
under lease by them, or any of them, or by any sub- 
sidiary or affiliate at the date of this Agreement, or 
acquired during its terms which may hereafter (during 
the term of this Agreement) be put into production or 
use. The said Operators agree that they will not lease, 
license, or contract out any coal lands, coal producing 
or coal preparation facilities as a subterfuge for the 
purpose of avoiding the application of this Clause. 
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General Counsel Exhibit No. 2G 


NATIONAL BITUMINOUS COAL WAGE 
AGREEMENT OF 1950 AS AMENDED 
EFFECTIVE APRIL 2, 1964 


* * * * * * 


Unrrep Mine Workers oF AMERICA 
WELFARE AND RETIREMENT Funp or 1950 


Amend the first printed paragraph of subsection A of 
this clause by striking out all of the second sentence 
beginning with the word ‘‘During’”’ and ending after the 
word ‘‘sale’’ and inserting in lieu thereof the following: 
“During the life of this agreement there shall be paid 
into such Fund by each Operator signatory hereto the 
sum of forty cents (40¢) per ton of two thousand (2,000) 
pounds on each ton of bituminous coal produced by such 
Operator for use or for sale. On all bituminous coal pro- 
cured or acquired by any signatory Operator for use or 
for sale, (i.e., all bituminous coal other than that produced 
by such signatory Operator) there shall, during the life 
of this Agreement, be paid into such Fund by each such 
Operator signatory hereto or by any subsidiary or affiliate 
of such Operator signatory hereto the sum of eighty cents 
(80¢) per ton of two thousand (2,000) pounds on each 
ton of such bituminous coal so procured or acquired on 
which the aforesaid sum of forty cents (40¢) per ton had 
not been paid into said Fund prior to such procurement 
or acquisition. 


Amend the eleventh printed paragraph of subsection A 
by substituting a semicolon for the period at the end of 
the first sentence and adding the following: “together 
with a monthly statement showing the full amount due 
hereunder on all bituminous coal procured or acquired from 
any mine, preparation plant or facility other than those 
owned or operated by such signatory Operator, all as 
hereinabove set out and provided.’’ 
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Amend the second sentence of the thirteenth printed 
paragraph of subsection A by inserting a comma after the 
word ‘‘mine’’ and then adding the following: ‘‘preparation 
plant or other facility’? and further amend the thirteenth 
paragraph by striking out the words ‘‘obligation here- 
under’’ at the end of the paragraph and substituting in 
lieu thereof the following: ‘‘any of the obligations here- 
under.’’ 


Dixie Mining Co, Exhibit No. 12 
REPUBLIC COAL & COKE CO. 
Willoughby Tower — 8 So. Michigan Avenue 


H. B. Stanton Telephone 
Vice-President DEarborn 2-3020 


Chicago 3, Illinois 
April 14, 1964 
Mr. Robert Holeomb 


Dixie Mining Company 
Pikeville, Kentucky 


Dear Mr. Holcomb: 


We are attaching the Diamond Crystal Salt Company, 
St. Clair, Michigan order, accepted on March 18th as per 
our phone talk of that date. 


In further reference to our phone talk, the price on this 
order will be, of course, subject to the eighty cents (80¢) 
welfare payment clause, if it is put into effect and charged 
against us. 


As you will note, this order is dependent on a test ship- 
ment to be loaded about May 15th. We will advise you 
as far in advance as possible as to when the boat will be 
ready for loading. 
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Please make an analysis of this coal at the mine in order 
to be sure of the BTU guarantee. 


Yours very truly, 


H. B. Stanton 
Vice President 
HBS :ah 
encl. order 


Dixie Mining Co. Exhibit No. 13 
REPUBLIC COAL & COKE CO. 
Willoughby Tower — 8 So. Michigan Avenue 


H. B. Stanton Telephone 
Vice-President DEarborn 2-3020 
Chicago 3, Dlinois 


May 21, 1964 
Mr. Robert Holcomb, President 
Dixie Mining Company 
Pikeville, Kentucky 


Dear Mr. Holeomb: 


This is in reference to your question as to whether Re- 
public Coal & Coke Co. could pay the additional eighty 
cents charge on the handling of Dixie coal as carried in the 
new United Mine Workers contract. 


As you know, Republic does not have anywhere near the 
margin of profit necessary to absorb such a charge. Con- 
sequently, if we have to pay it, our only alternative is to 
deduct it from our return to you, or if that is not satis- 
factory from your standpoint, to cease handling your coal 
entirely. 

Yours very truly, 


H. B. Stanton 
Vice President 
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Davison Exhibit 3A 
UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND 


907 Fifteenth Street, Northwest 
Washington, D.C. 20005 


[Union Label] 
Office of the Director ExXecutive 3-5664 


Riverton Coal Company 
R. 8. Long 
Crown Hill, West Virginia 


As a signatory to the National Bituminous Coal Wage 
Agreement of 1950 as Amended Effective April 2, 1964, 
you are obliged to make royalty payments to the United 
Mine Workers of America Welfare and Retirement Fund of 
1950 during the life of the Agreement, in accordance with 
the following provision of that Agreement: 


A. “During the life of this Agreement there shall 
be paid into such Fund by each Operator signatory 
hereto the sum of forty cents (40¢) per ton of two 
thousand (2,000) pounds on each ton of bituminous 
coal produced by such Operator for use or for sale. On 
all bituminous coal produced or acquired by any sig- 
natory Operator for use or for sale (i.¢., all bitumi- 
nous coal other than that produced by such signatory 
Operator), there shall during the life of this Agree- 
ment, be paid into such Fund by each such Operator sig- 
natory hereto or by any subsidiary or affiliate of such 
Operator signatory hereto the sum of eighty (80¢) 
per ton of two thousand (2,000) pounds of each ton of 
such bituminous coal so procured or acquired on which 
the aforesaid sum of forty cents (40¢) per ton has not 
been paid into said Fund prior to such procurement 
or acquisition.”’ 
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These payments are due pursuant to the above men- 
tioned Agreement on the 10th day of each succeeding calen- 
dar month, covering the production, procurement or acqui- 
sition of all coal for use or for sale during the preceding 
month, and full payment is expected each month when due. 


Other pertinent provisions of said Agreement, referring 
to your obligation to submit payments to the United Mine 
Workers of America Welfare and Retirement Fund, re- 
quire that: 


B. “It shall be the duty of the operators signatory 
hereto, and each of them, to keep said payments due 
said Fund current and to furnish to the United Mine 
Workers of America and to the Trustees of said Fund 
a monthly statement showing the full amount due 
hereunder for all coal produced for use or for sale from 
each of the several individual mines owned or operated 
by the said operators signatory hereto; together with 
a monthly statement showing the full amount due here- 
under on all bituminous coal procured or acquired 
from any mine, preparation plant or facility other than 
those owned or operated by such Signatory Operator, 
all as hereinabove set out and provided.’’ 


C. ‘‘Payments to said Fund shall be made by check 
payable to ‘United Mine Workers of America Welfare 
and Retirement Fund of 1950’ and shall be delivered 
or mailed to the office of said Fund, located at 907 
Fifteenth Street, N. W., Washington 5, D. C.’’ 


It is requested that the monthly statement, as provided 
for in the quoted paragraph (B) above, be made on a 
‘“‘Check Letter of Advice’’ form, a supply of which is 
forwarded herewith. 


You will note that the revised ‘‘Check Letter of Advice’’ 
form also provides space in which may be reported coal 
procured or acquired by you from other signatory operators 
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for whom you are remitting the forty cents (40¢) per ton 
royalty. 


All checks forwarded in accordance with quoted para- 
graph (C) above, shall be accompanied by the signed orig- 
inal of the “Check Letter of Advice.’ A copy of the 
“‘Check Letter of Advice”? shall be mailed by the Operator 
to: Secretary-Treasurer of the United Mine Workers of 
America District, in which the coal is mined. 


Your complete cooperation is requested in observing the 
above procedures, when making payments to this Fund, 
and full compliance with your contractual obligation is 
demanded and expected. 

JosEePHine Rocus 
Director 


Unirep Mine Workers oF AMERICA 
WELFARE AND Rermement Funp or 1950. 


Davison Exhibit 3B 
May 8, 1964 


Miss Josephine Roche, Director 
United Mine Workers of America 
Welfare and Retirement Fund of 1950 
907 Fifteenth Street, N. W. 
Washington, D. C. 20005 


Dear Miss Roche :— 


Receipt is acknowledged of your recent letter relating to 
payments to the United Mine Workers of America Welfare 
and Retirement Fund of 1950 under the provisions of the 
new agreement, 


We are enclosing herewith your Check Letter of Advice 
(Form 28-F) showing all coal produced for use or sale by 
Riverton. We have forwarded you Check Letter of Ad- 
vice (Form 28-F) and check on all coal produced or ac- 
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quired by Riverton from signatory operators from whom 
Riverton is remitting the 40¢ per ton (Paragraph II), A 
copy of this Check Letter of Advice is enclosed. We are 
also enclosing a check covering the amount due you under 
Paragraph I of Form 28-F. 


We have not filled in Paragraph III of the form and 
are not enclosing a check covering the 80¢ royalty referred 
to therein, because of the pendency of Cases Nos. 9-CC- 
342-1, -2 and 9-CE-12-1, -2 affecting Riverton and your 
Union now pending before the National Labor Relations 
Board. We have established a reserve fund covering this 
amount, however, and it will be forwarded to your Union 
promptly if and when it is finally determined that the 80¢ 
provision in our contract is a lawful one. 


Very truly yours, 


Rrverton ‘Coan Company 


Epw. C. Murry 
Treasurer 
BCM:pl 
Enclosure 
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Davison Exhibit 3C 


UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND 


907 Fifteenth Street, Northwest 
Washington 5, D. C. 


[Union Label] 
May 11, 1964 


Thomas F. Ryan, Jr. Telephone 
Comptroller EXecutive 3-5664 


Edward C. Murphy, Treasurer 
Riverton Coal Company 
Sunset Avenue 

North Bend, Ohio 


Dear Sir: 


Your letter dated May 8, 1964 addressed to Miss Josephine 
Roche, Director, is acknowledged. 


We are noting our records in accordance with the in- 
formation contained in the third paragraph of your letter. 


Very truly yours, 


Tomas F. Ryan, Jr., 
Thomas F. Ryan, Jr., 
Comptroller. 


had 


Davison Exhibit 3D 


UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND 


907 Fifteenth Street, Northwest 
Washington 5, D. C. 


{Union Label] 


Val J. Mitch Telephone 
Counsel to the Trustees ExXecutive 3-5664 


May 25, 1964 


Riverton Coal Company 
Sunset Avenue 
North Bend, Ohio 


Atrention: Mr. Edward C. Murphy 
Gentlemen: 
Your letter of May 8, 1964, addressed to Miss Josephine 


Roche, Director, which was acknowledged by Mr. Thomas 
F. Ryan, Jr., Comptroller, on May 11, 1964, has been re- 
ferred to me for attention. 


You are advised that the fact your company has filed 
charges with the National Labor Relations Board in no way 
affects the legal obligation of the Riverton Coal Company, 
as a signatory to the National Bituminous Coal Wage 
Agreement of 1950, as Amended Effective April 2, 1964, 
to remit to the Fund all royalties due in accordance with 
the terms of the agreement. 


I request, therefore, that Paragraph III on the check let- 
ter of advice form, previously sent to your company, be 
filled out and submitted to the Fund, together with a check 
covering the 80¢ royalty to which you have referred. 

Very truly yours, 


Vau J. Mircea 
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Davison Exhibit 3E 


Tart, Srermyius & Houisrer 
603 Dixie Terminal Building 
Cincinnati 2, Ohio 
May 28, 1964 

Val J. Mitch, Esq. 
Counsel to the Trustees 
United Mine Workers of America 
Welfare and Retirement Fund 
907 Fifteenth Street, N. W. 
Washington 5, D. C. 


Dear Mr. Mitch: 


Our client, Riverton Coal Company, has asked me to 
answer your letter of May 25th. 


On May 8th, we advised Miss Roche that we have estab- 
lished a reserve fund covering the S0¢ per ton payments 
specified in the contract which ‘will be forwarded to your 


Union promptly if and when it is finally determined that 
the 80¢ provision in our contract is a lawful one.’’ 


We have filed charges against your Union in Case No. 
9-CC-342-1, -2 and 9-CL-12-1, -2 which are now pending 
before the Board, and which present the question of the 
legality of the 80¢ clause to the Board for decision, Your 
Union has filed a motion in Case No. 5-CE-6 asking the 
Board to determine this question of the legality of the S0¢ 
clause, and the Board has issued an order in that pro- 
ceeding directing us to intervene in Case No. 5-CE-6, so 
that all of these matters can be determined quickly and 
conveniently in a single proceeding. We have filed our 
brief in the above proceeding and are enclosing a copy 
herewith for your information, As you will see, we take 
the position that the 80¢ clause impliedly requires us to 
cease and refrain from ‘thandling, using, selling, trans- 
porting or otherwise dealing in’’ the products of another 
employer and to cease doing business with certain other 
employers. As you know, Section 8(e) states that ‘‘any 
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contract or agreement entered into heretofore or hereafter 
containing such an agreement shall be to such extent un- 
enforceable and void.”’ 


As soon as the legality of the new contract has been 
finally determined, we shall, if the clause is held to be 
valid, submit the requested forms and forward to you the 
accumulated funds as stated in our letter of May 8th to 
Miss Roche. 

Yours truly, 


(Signed ? ? ? Mack Swicer1 
JMS :jr 


ec: Dan S. Davison 
Edward C. Murphy 


Davison Exhibit No. 4 
SUMMONS 
CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 
Civil Action No. 4659 


Summons 


Forp Coan Company, a corporation, Plaintiff 


Vv. 


Davison Fue, anp Dock Company, a corporation, 
Defendant 


To the above-named Defendant: 


In THE Name oF THE STATE oF WEST VIRGINIA, you are 
hereby summoned and required to serve upon John O. 
Kizer, plaintiff’s attorney, whose address is Union Bldg., 
Charleston, West Virginia, an answer, including any re- 
lated counterclaim you may have, to the complaint filed 
against you in the above styled civil action, a true copy 
of which is herewith delivered to you. You are required 
to serve your answer within 30 days after service of this 
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Summons upon you, exclusive of the day of service. If 
you fail to do so, judgment by default will be taken against 
you for the relief demanded in the complaint and you will 
be thereafter barred from asserting in another action any 
claim you may have which must be asserted by counterclaim 
in the above styled civil action. 

Dated: May 13, 1964. 


Louis A. Harcuer 
Clerk of Court 
Service of this process and complaint accepted at my office 
in Charleston, State of West Virginia on the 14th day of 
May 1964 on behalf of Davison Fuel and Dock Company, 
a foreign corporation which has been authorized to do 
business in this State in accordance with the provisions 
of Chapter 31, Art. 1, Section 71 of the Code of West 
Virginia. 
Denzu. L. Garner 
Auditor of West Virginia 


By Russr: Duvprn¢ 


TN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 
Civil Action No. 
Forp Coan Company, a corporation, Plaintiff, 


v. 


Davison Fven anp Dock Company, a corporation, 
Defendant. 


COMPLAINT 


(1) Plaintiff is a corporation organized and existing 
under the laws of the State of West Virginia. 


(2) Defendant is a corporation organized and existing 
under the laws of the State of Ohio and qualified to do 
business in the State of West Virginia. 
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(3) On or about the 28th day of January, 1964, plaintiff 
and defendant entered into an agreement whereby plaintiff 
agreed to sell to defendant and defendant agreed to pur- 
chase from the plaintiff not less than 1,000 tons of strip 
and auger mine coal having a calorific value of 12,800 
b.t.u. to 13,200 b.t.u. per pound each day for a period of 
two (2) years at a price of $3.85 per ton delivered at 
defendant’s Kanawha River dock at Crown Hill, Kanawha 
County, West Virginia, as will more fully appear from a 
memorandum of said agreement dated January 30, 1964, 
marked for identification, ‘‘Plaintiff’s Exhibit One’’, at- 
tached to and made a part of this complaint. 


(4) Following the making of said agreement and in re- 
liance upon defendant’s promise and undertaking to pur- 
chase coal from the plaintiff, as aforesaid, and with the 
knowledge of the defendant, plaintiff entered into leases 
of certain coal lands situate in Cabin Creek District, Ka- 
nawha County, West Virginia, for coal mining purposes 
with Imperial Coal Company, a corporation, Dry Branch 
Coal Company, a ccrporation, and Mary Price Ratrie, 
Frances Ann Duncan, and The Kanawha Valley Bank, 
a corporation, Trustees under the will of C. C. Dickinson, 
deceased, whereby plaintiff became obligated to mine and 
remove all of the mineable and merchantable coal in said 
lands which can be mined and removed by strip mining 
and auger mining methods and to pay to said Imperial 
Coal Company, Dry Branch Coal Company, and said Trust- 
ees, large sums of money annually, to wit, Twenty Thou- 
sand Dollars ($20,000.00), as a minimum annual rental for 
said lands, and purchased mining machinery and equipment 
to be used in the mining of said coal at an expense of over 
One Hundred Thousand Dollars ($100,000.00). Plaintiff 
entered into said leases and purchased said mining ma- 
chinery and equipment with the knowledge of the defendant 
for the purpose of performing its said agreement with the 
defendant and in reliance upon defendant’s promise and 
undertaking to purchase not less than one thousand (1,000) 
tons of coal daily from plaintiff and plaintiff would not 
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have made said leases 
for defendant’s said pr 


Crown Hill, in Kana 
tinued to deliver coal 


(6) Plaintiff was at all times and is now ready, willing, 
and able to perform said agreement and to deliver coal 
to the defendant in accordance with the terms of said 
agreement, 


(7) Plaintiff has attempted to find other purchasers for 
its said coal but plaintiff has been unable to market and 
deliver its coal to other purchasers. Plaintiff has also 
attempted to find other facilities on Kanawha River from 
which it might load coal for shipment to its other pur- 
chasers but plaintiff has been unable to find any such 
facilities available for its use. 


(8) By reason of the foregoing plaintiff has been unable 
to market any of its said coal and has been forced to cease 
its mining operations in Kanawha County, West Virginia, 
and has suffered irreparable injury by reason of the de- 
fendant’s wrongful breach of its said agreement and has 
been damaged in the amount of $850,000.00 consisting of 
profits which plaintiff might reasonably have expected to 
have made on coal sales to the defendant under the terms 
of said agreement and expenses incurred by plaintiff in 
order to perform said agreement. 
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(9) Damages for defendant’s wrongful breach of its 
agreement with the plaintiff are not susceptible of definite 
ascertainment and will not fully and adequately com- 
pensate plaintiff and are not an adequate remedy for the 
injuries sustained by the plaintiff. As a result of de- 
fendant’s wrongful breach of its said agreement, plain- 
tiff is unable to perform the obligation of its coal mining 
leases with Imperial Coal Company, Dry Branch Coal 
Company, and Mary Price Ratrie, et al, Trustees under 
the will of C. C. Dickson, deceased, and is unable to 
continue its mining operations in Kanawha County, West 
Virginia. Plaintiff will suffer irreparable injury if de- 
fendant is not required to perform its said agreement. 


Wuenrerore, plaintiff demands: 


(1) That defendant be required specifically to perform 
its said agreement with the plaintiff dated January 28, 
1964, as evidenced by the memorandum of said agreement, 
“Plaintiff’s Exhibit One’? with this complaint, and that 


plaintiff be awarded damages in the amount of Thirty 
Thousand Dollars ($30,600.00) for defendant’s breach of 
said agreement and the costs of this action; 


(2) That, if specific performance of said agreement is 
not granted, plaintiff may have judgment against the de- 
fendant for the sum of Hight Hundred Fifty Thousand 
Dollars ($950,000.00) and the costs of this action; and 


(3) That plaintiff may have such other relief as the 
Court may deem proper. 


Joun O, Kier 
Attorney for Plaintiff 
Address: 1400 Union Building 
Charleston 1, West Virginia 


Woonror, Kizer & Steep 
1400 Union Building 
Charleston 1, West Virginia 
Of Counsel 
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Davison Exhibit No. 5 
GENERAL RELEASE 


Iv Consmeration of the sum of Fifteen Thousand Dollars 
($15,000) paid to Forp Coan Company by Davison Furu 
anp Dock Company, receipt of which is hereby acknowl- 
edged, Ford Coal Company does hereby release and dis- 
charge Davison Fuel and Dock Company from all claims, 
debts, actions and causes of action arising out of or in 
any way connected with a letter dated January 30, 1964 
from Davison Fuel and Dock Company to Ford Coal Com- 
pany and in any way connected with the matter in dis- 
pute in Civil Action No. 4659 filed in the Cireuit Court 
of Kanawha County, West Virginia, which suit Ford Coal 
Company hereby agrees to immediately dismiss with prej- 
udice and at plaintiff’s cost therein; provided however, 
that this release shall not pertain to or release Davison 
Fuel and Dock Company from its obligations in accordance 
with a sales agency agreement with Ford Coal Company 
dated June 23, 1964. 


In Wiryess Wuereor, Ford Coal Company has executed 
this release on this 23rd day of June, 1964 by and through 
its duly authorized officer. 


Forp Coan Company 
By L. W. Hamuuton, Jz. 
Vice President 


Witness: 
W. M. Novia 
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Motion of Charging Party, Dan S. Davison, To Correct the 
Transcript of Evidence 


Pursuant to Section 102.25 of the Rules and Regulations 
of the National Labor Relations Board, Charging Party, 
Dan 8S. Davison, hereby moves the Trial Examiner and the 
National Labor Relations Board to correct the transcript 
of evidence in the above captioned case, in the following 
respects : 


Page Line 

155 6 Change ‘‘3,000’’ to read ‘‘between 2 

and 3” 

Change ‘‘Two Thousand’’ to read 

“Two? 

8 Change ‘‘Two Thousand?’’ to read 
Two??? 


i 


Respectfully submitted, 


Robert J. Townsend 
Attorney for Charging Party, 


Dan 8. Davison 
September 30, 1965 


Trial Examiner’s Exhibit No. 1 


WESTERN UNION 
TELEGRAM 


LLE314WC095 

(LL) GOVT NL PD WASHINGTON DC 13 
WELLKY K HOPKINS 

900 15 ST NORTHWEST WASHDC 


RE UNITED MINE WORKERS ET AL CASES NUMBERS 5-CE-8 ET AL. 
THE BOARD HAS DULY CONSIDERED THE REQUEST OF DAN S. 
DAVISON FOR SPECIAL PERMISSION TO APPEAL THE RULING OF 
THE TRIAL EXAMINER REFUSING TO RECEIVE FURTHER EVI- 
DENCE IN CONNECTION WITH THE ALLEGATIONS OF THE COM- 
PLAINT CONCERNING THE ‘‘EIGHTY CENT PROVISION’’ IN THE 
INTEREST OF PRODUCING A FULL AND COMPLETE RECORD ON 
WHICH TO DETERMINE THE ISSUES ALLEGED IN THE COMPLAINT 
WITH RESPECT TO THE ILLEGALITY OF THE ‘‘EIGHTY CENT 
CLAUSE,’’ AND IN VIEW OF THE FACT THAT THE BOARD DOES 
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NOT REGARD ITS SUPPLEMENTAL DECISION AND ORDER DENY- 
ING MOTION IN THE ARTHUR J. GALLIGAN CASE AS FINALLY 
DISPOSING OF THESE ISSUES, IT IS HEREBY ORDERED THAT 
THE REQUEST FOR LEAVE TO APPEAL BE, AND IT HEREBY IS 


ADMIT RELEVANT MATERIAL 

ITH RESPECT TO THE ALLEGA- 

TIONS OF THE COMPLAINT CONCERNING THE ‘EIGHTY CENT 
PROVISION.’? BY DIRECTION OF THE BOARD. 


JOHN C. TRUESDALE ASSOCIATE EXECUTIVE SECRETARY Na. 
TIONAL LABOR RELATIONS BOARD. 
Dixie Mining Company Exhibit No, 5 


Motion of Dixie Mining Company for Special Permission 
To Appeal Ruling of Trial Examiner 


Dixie Mining Company, a Charging Party in Case 5- 
CE-8, hereby moves, pursuant to Rule 102.26, for special 
permission to appeal a ruling made today by Trial Ex- 
aminer A. Bruce Hunt during the course of a hearing now 


being conducted in Washington, D. C. on the Complaint 
against the United Mine Workers of America et al., issued 
by the Board in the above cases, to wit: 


* * * * * * * * * * 


The substance of my ruling is: That after working out 
an understanding concerning the business of several coal 
companies, the remainder of this hearing should be con- 
fined to a litigation of the alleged boycott activity. 


As grounds for this motion, Dixie Mining Company 
states: 


* * * * ” * * ° * e 


5. Dixie submits that the entire non-union coal industry 
should not be found by the Board to have substandard 
labor conditions and pay substandard wages without being 
heard on this point, particularly where the respondents in 
this proceeding, the UMWA, drafted the stipulation assert- 
ing these facts in what the General Counsel’s representa- 
tive has admitted was a “friendly”? suit. It is apparent 


that the Board relied upon stipulation in the protective 
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wage clause case. Thus, in its Supplemental Opinion and 
Order, 143 NLRB 31, the Board states: 


“These considerations, as contained in the stipulated 
record in this case, are fully discussed in our prior 
decision. In essence they are: Labor costs constitute 
the principal cost item in the production of coal; 
the purchasing of coal by one producer from another 
producer is an essential marketing practice within the 
dustry; the UMW has long recognized the necessity 
of permitting operators under contract with it to pur- 
chase coal from other producers, and this practice 
enables the purchasing operators successfully to com- 
pete for orders from large utility and steel users even 
though the operator is not able to produce all the coal 
required to fulfull such orders; these practices have, 
however, given rise to abuses in the past in that signa- 
tory operators regularly purchased coal from mines 
having substandard labor conditions and paying sub- 
standard wages despite the purchasing producer’s 
ample production capacity to satisfy his customer’s 
requirements from his own facilities; and the union 
has sought to prevent these abuses and preserve work 
opportunities for employees it represents.’’ 


6. The entire non-union industry is damned by the stip- 
ulation of fact in the protective wage clause case unless 
there is an opportunity to refute that fact upon an ad- 
versary record. The President of Dixie Mining Company 
is also the President of the National Independent Coal 
Operators Association and speaks for that Association as 
well as for himself. These operators wish to have an op- 
portunity to prove that they do not have substandard labor 
conditions or pay substandard wages. They would offer 
to prove that there are different pay levels for different 
types of mines and that the union has tacitly condoned the 
practice of sweethearting and in some instances encouraged 
that practice in the small non-mechanized truck mines which 
are signatory to the union contract. The wage rate is 
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related, therefore, not to the question of whether or not 
the mine is unionized but to the degree to which it has been 
mechanized. Dixie submits that all of the non-mechanized 
truck mines, including union mines, pay a scale which 
varies from $12 to $20 per man per day and make no con- 
tribution or only a nominal contribution to the UMW wel- 
fare fund. 


7. If the Board’s decision is allowed to stand on the 
erroneous premise in the stipulated facts then, in any sub- 
sequent proceeding before any agency or legislative body, 
the union may urge that it has been found that substandard 
conditions exist in the non-union mines, 


8. The Board further found in its Supplemental Decision 
that the ‘‘UMW has long sought to prevent these abuses,’’ 
(referring to the purchases of ‘‘substandard”’ coal). 
Dixie wishes to have an opportunity to prove that the 
UMW has regularly permitted purchases by its signatory 
companies of coal from other signatories who pay less 
than the wages and benefits required by the UMW con- 
tract and who are known by the UMW to pay less than the 
wages and benefits required by the union contract. Ac- 
cordingly, the union has not sought to prevent the so- 
called abuses and a Board finding on this point should be 
clear. Certainly it will aid the union’s cause if they take 
the stipulated record and, in complete disregard of the 
facts, assert a purpose which is wholly different from their 
actual purposes. 


9. Moreover, if the Examiner’s ruling is permitted to 
stand, the conomic effect of the 60-cent clause will have 
been considered in a factual vacuum. The Board received 
stipulated facts on the effect of the protective wage clause; 
there is no reason why it should not permit a factual record 
to be developed with respect to the 80-cent clause. The 
Board has relied solely upon admissions by the Respond- 
ents to establish the effect of the 80-cent clause. Dixie 
has offered to prove and believes that it should be given 
an opportunity to prove that the 80-cent clause will in 
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fact cause a complete cessation of union—non-union busi- 
ness. For this reason Dixie wants an opportunity to pre- 
sent evidence concerning the costs of operation of the small 
non-unionized truck mines of Appalachia. Dixie also wants 
an opportunity to present evidence showing that such small 
operators cannot stay in business and pay 40 cents per ton 
royalty to the UMW welfare fund and that they do not 
make such payments. Certainly if the small operators can- 
not afford to pay the union scale, even though they are 
union signatories, a fortiori they cannot withstand the 
effect of the 30 cent penalty imposed by the 1964 contract 
which, as the union states, ‘‘equalizes’’ the production costs 
of non-union coal with union coal. 


10. In the dissent by Board member Jenkins, two other 
points are made which Dixie would offer evidence upon. 
Board member Jenkins points out that the 80-cent payment 
has a substantial effect on signatory operators who are 
delinquent in their welfare fund contributions in that it 
provides a strong incentive for them to make timely pay- 


ments on the coal they sell to other signatories. He states, 
“In this respect, the clause does no more than ‘protect 
and preserve the work and standards [the Union] has bar- 
gained for’ ’’ Orange Belt Electric District v. NLRB, 328 
F.2d 534, 53S ((C.A.D.C. 1964), by enforcement of contracts 
which the affected operator have with the Union.’’ The 
union’s practice of sweethearting, however, raises a pre- 
sumption that the 80-cent clause would not be enforced 
against the delinquent union signatories. Certainly if this 
is so the only possible purpose of the 80-cent clause is 
the primary purpose of promoting union power either by 
eliminating non-union competition or forcing the unioniza- 
tion of non-union employers. 


11. Moreover, the dissent states that the UMWA welfare 
fund is ‘“‘administered under a single agreement, nation- 
wide in scope, and separate from any agreement covering 
wages, hours and other working conditions. It is executed 
by all employers having agreements with the union and 
provides for a single system of administration of employer 
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contributions and of eligibility and level of benefits for all 
employees. In these circumstances, it would appear, con- 
trary to the view of my colleagues, that there exists a 
single industry-wide bargaining unit for welfare fund mat- 
ters.’? Again, Dixie submits that there is no factual basis 
for this assertion and secks an opportunity to demonstrate 
this fact. There are a number of separate units which 
make separate and differing payments to the UMW welfare 
fund. Dixie has in its possession proof which will show 
this fact and believes it should have an opportunity to sub- 
mit such proof at a hearing. 


* * * ” * * * * ” ° 


13. Lastly, Dixie submits that in accordance with the 
court’s ruling in Teamsters Locol 710 v. NLRB, 335 F.2d 
709, it should be permitted to present evidence concerning 
the economic history and circumstances of the industry, 
the locality and the parties for the purpose of showing that 
the parties understood and acquiesced to the secondary 
object of the 80-cent clause. Thus, the court in the Team- 
sters Local 710 case said, ‘To conclude that a contract 
term falling within the latter Section 8(e) properly falls 
within its prohibition, there must be a finding that those 
parties understood and acquiesced to the secondary object 
for the term, or a finding that secondary consequences 
within Section 2(e)’s intendment would probably flow from 
the cause in view of the economic history and circumstances 
of the industry, the locality and the parties,’’ Id at 716. 


For the reasons stated above, the Trial Examiner should 
be directed to proceed now to receive evidence on the effect 
of the ‘‘80Q-cent clause’”’ as requested by Dixie Mining 
Company. 

Respectfully submitted, 
ArmisTEap W. Giuuam, Jr. 
Attorney for Dixie 
Mining Company 
Landis, Cohn and Singman 
1832 Jefferson Place, N.W. 
Washington, D. C. 
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Dixie Mining Co. Exhibit No. 10 


DIXIE MINING COMPANY (PARTNERSHIP) 
STATEMENT OF OPERATIONS 
CALENDAR YEAR 1964 


Coal Sales 

Cost of Sales 
Contract mining 
Coal purchases 
Contract labor 
Engineering 
Equipment rental 
Insurance, workmen’s 

compensation 

Laboratory 
Rent on dock 
Repairs and maintenance 
Roytities and wheelage 
Salaries, production 
Supplies 
Taxes, production payroll 
Trucking 
Utilities 


Total Cost of Sales 


Gross Profit 


$333,767.94 
71,083.96 
2,016.73 
7,345.30 
1,193.46 


20,180.23 
468.75 
28,253.76 
13,338.88 
33,912.16 
19,547.17 
21,855.64 
1,204.25 
29,336.24 


6,468.09 


Per ton 
(164,700 
tons) 


$675,798.21  $4.1032 


2.0266 
4316 
0123 
0446 
.0072 


1225 
0028 
1715 
0810 
.2059 
.1187 
1327 
0073 
1781 
0393 


589,972.56  $3.5821 


$ 85,825.65 $ 5211 
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General and Administrative Expense 
Advertising $ 20.00 
Automotive 7,007.39 
Bank charges 61.66 
Dues and subscriptions 2,538.92 
Insurance 7,976.53 
Interest 2,407.83 
Legal and accounting 1,168.43 
Miscellaneous 1,277.99 
Office expense 517.60 
Rent 575.00 
Salaries, administrative 4,375.00 
Taxes and licenses 180.79 
Taxes, administrative payroll 294.22 
Telephone 996.49 
Travel 560.56 


Total General and 
Administrative 


Profit before Depreciation 
and Depletion 


Non-cash Expenses 
Depreciation $ 15,025.42 
Depletion 20,420.91 
Total Non-cash Expenses 


Net Profit 


29,958.41 


$ 55,867.24 


35,446.33 


$ 20,420.91 


Dixie Mining Exhibit No. 15 


PETITION OF WILLIAM A. BOYLE TO REVOKE THE 
SUBPENA DUCES TECUM ISSUED UPON THE 
REQUEST OF THE ATTORNEY FOR DIXIE 
MINING COMPANY 


William A. Boyle, Petitioner herein, to whom a subpena 
(B-49616) was issued at the request of the attorney for 
Dixie Mining Company, and mailed by certified mail on 
April 9, 1965, and received on April 12, 1965, calling for 
the production of certain records and documents} objects 
to the said subpoena and petitions the National Labor Rela- 
tions Board to revoke it on the following grounds: 


1. Neither William A. Boyle nor the United Mine Work- 
ers of America has any list of names and addresses of 
all companies, corporations, partnerships and persons signa- 
tory to the National Bituminous Coal Wage Agreement 
of 1950, as amended, for the years July 1, 1961 through 
June 30, 1962; July 1, 1962 through June 30, 1963; and 
July 1, 1963 through June 30, 1964, as described in Para- 
graph 1, of the subpena. Neither William A. Boyle nor 
the United Mine Workers of America has any list of names 
and addresses of the Title I underground mines under con- 
tract with United Mine Workers of America for the period 
described in the correspondence attached to the subpoena, 
as required under Paragraph 2(a) of the subpena. Neither 
William A. Boyle nor the United Mine Workers of America 
has a list of the names and addresses of the Title I under- 
ground bituminous coal mines who were signatories to the 
National Bituminous Coal Wage Agreement of 1950, as 
amended, for the period July 1, 1961 through June 30, 1964, 
inclusive, as described in Paragraph 2(b) of the subpena. 


2. To compile such lists of signatory operators, as set 
forth in Paragraph 1 of this petition, would require hun- 
dreds of hours of work by two or three employees. Peti- 
tioner submits that to require him or the United Mine 


1 Copy of Subpena B-49616 is attached hereto as Exhibit A. 
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Workers of America to make such compilation would not 
only be time-consuming but would be burdensome and 
oppressive and would result in a great and unreasonable 
expense to the United Mine Workers of America. 


3. Petitioner further asserts that any of the information 
sought to be produced by the subpena has no relevency or 
materiality to any issue in the matter of United Mine 
Workers of America, et al., Case No. 5-CE-8, et al., or to the 
issues in the above styled consolidated cases, and such re- 
quest for this information is for the purpose to harass De- 
titioner and the United Mine Workers of America.? 


The statistical information referred to by Charles R. 
Ferguson in his letter of August 15, 1963, to the Chairman, 
General Subcommittee on Labor, United States House of 
Representatives, attached to the subpena, was obtained 
by Mr. Ferguson from reports of the U. S. Bureau of 
Mines.® 


Dated this — day of April, 1965. 
Respectfully submitted, 


Willard P. Owens 
900 Fiffeenth St., N. W. 
Washigton, D. C. 


M. E. Boiarsky 
511 Kanawha Valley Building 
Charleston, West Virginia 


2See Affidavit of Joseph T. Kennedy attached hereto as Exhibit B. 
$See Affidavit of Charles R. Ferguson attached hereto as Exhibit C. 
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Dixie Mining Co. Exhibit No. 16 


OPPOSITION TO PETITION OF WILLIAM A. BOYLE 
TO REVOKE THE SUBPENA DUCES TECUM 


The respondent United Mine Workers states, ‘‘Neither 
William A. Boyle nor the United Mine Workers of America, 
has any list of names and addresses of all companies, cor- 
porations, partnerships and persons signatory to the Na- 
tional Bituminous Coal Wage Agreement of 1950, As 
Amended for the period July 1, 1961 through June 30, 
1964.’’ The petition of Mr. Boyle further asserts that to 
compile such a list of signatory operators would require 
hundreds of hours of work by two or three employees, and 
that the information sought to be produced by the subpoena 
has no relevancy or materiality to any issue in the matter 
of Case No. 5-CE-3 et al. Dixie submits: (1) that such 
list exists or is available in card form, (2) that such list 
or card file is relevant and material to this proceeding, (3) 
that such list or card file is maintained for the purpose of 
supplying information to the Trustees of the UMWA Wel- 
fare and Retirement Fund, and (4) the production of such 
list or card file is not designed to harass or oppress the 
United Mine Workers but is designed to produce evidence 
relevant to issues in this proceeding. 


In its telepraghic ruling of April 13, 1965 the Board 
directed the Examiner to receive evidence concerning the 
80-cent provision in the interest of ‘“‘producing a full and 
complete record . . . in view of the fact that the Board 
does not regard its supplemental decision and order deny- 
ing motion in the Arthur J. Galligan case as finally dis- 
posing of these issues.’’ In its telegraphic order of April 
14, the Board stated, ‘‘Board’s ruling on April 13, 1965, on 
appeal on Dan S$. Davison is applicable also to substantially 
corresponding motion of Dixie Mining Company.’’ 


In its motion to the Board seeking special permis- 
sion to appeal ruling of Trial Examiner, Dixie stated 
that, if permitted, it would offer evidence to prove 
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that the union has tacitly condoned the practice of 
sweethearting and in some instances has encouraged that 
practice with respect to the small, non-mechanized truck 
mines. Dixie also stated that it sought an opportunity 
to prove that the union had permitted purchases by its 
signatory operators from other signatories paying less than 
the wages and benefits required by the UMW contract. 
Dixie also sought an opportunity to prove that the 80-cent 
clause will in fact result in a complete cessation of business 
between union and non-union operators. Dixie further 
urged that it be afforded an opportunity to prove that 
small, non-mechanized truck operators could not stay in 
business and pay 40 cents per ton royalty and the union 
wage and therefore could not withstand the effect of the 
80-cent penalty. 


The Examiner has stated his conclusions concerning the 
substance of the Board’s telegraph rulings. He states 
that, ‘148 NLRB No. 31 is not a precedent binding upon 
me, and that I should hear this case and decide the issues 
without regard to the findings made and the conclusions 
reached in 149 NLRB No. 31.” The Examiner stated fur- 
ther that it is his interpretation that the Board expects 
him to exercise an independent and fair judgment in ruling 
upon objections to the admission of evidence as though 
the issues were ones of first impression. Accordingly the 
question is whether of not the list of signatory operators 
sought is material and relevant to the issues of this case. 
It is sumbitted that the list of signatory operators, if pro- 
duced, will show the following: 


1. More than 1,000 and possibly more than 3,000 opera- 
tors signatory to the United Mine Workers contract have 
not made payments to the United Mine Workers Welfare 
and Retirement Fund in the successive years 1962, 1963, 
and 1964. The list of signatory operators when compared 
with the list of employer contributors to the UMW Welfare 
and Retirement Fund will show this fact. 
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2. Many of the mines that make payments to the UMW 
Welfare and Retirement Fund are not mines which are 
signatory to the United Mine Workers contract and will 
not be found among the signatory mines. These payments 
are made in violation of the Act. Moreover, these mines 
are dummy corporations set up for the purposes of avoid- 
ing payments to the UMW Welfare and Retirement Fund. 
The fact that the signatory list does not compare with the 
list of contributing employers establishes knowledge on 
the part of the Trustees of the practice of sweethearting. 


3. The list of signatory operators will show that the 
Trustees of the UMWA Welfare and Retirement Fund have 
been collecting welfare payments from less than one third 
of the operators signatory to the United Mine Workers 
contract. 


4. The list of signatory operators, when compared with 
the list of contributors to the UMW Welfare and Retire- 
ment Fund and when compared with official annual reports 
of State mining departments will show that the UMW sig- 


natories have the same names as the operators in the State 
reports but that many of the contributors to the Welfare 
Fund do not appear in State reports and apparently are 
not licensed by the States in which they are located. 


5. This list of signatory operators will demonstrate that 
the practice of sweethearting is widespread and condoned 
by both the UMW and the Trustees. The applicable pro- 
vision of the UMW contract is as follows: ‘‘Failure of any 
operator hereto to make full and prompt payments to the 
United Mine Workers of America Welfare and Retirement 
Fund of 1950 in the manner and on the dates herein pro- 
vided shall, at the option of the United Mine Workers of 
America, be deemed a violation of this agreement. This 
obligation of each operator signatory hereto, which is sev- 
eral and not joint, to pay such sums shall be a direct and 
continuing obligation of said operator during the life of 
this agreement and it shall be deemed a violation of this 
agreement if any mine to which this agreement is appli- 
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cable shall be sold, leased, subleased, assigned, or other- 
wise disposed of for purposes of avoiding the obligations 
hereunder.’’ It is apparent, therefore, that the union has 
an obligation to keep an up-to-date list of signatories be- 
cause of its duty to the Trustees, as well as its duty to the 
employers who contribute to the Fund. In this regard, the 
Supreme Court, speaking upon the rights and duties of the 
Trustees of this Fund, held that breaches of the nnion 
contract did not affect the Trustee’s rights to the moneys 
owed the Fund because the Trustees have a “‘vested right”? 
in ‘‘all moneys due and or owing’? under the terms of the 
agreement. [Lewis v. Benedict Coal Corp., 361 U.S. 459 
(1960).] It is impossible for the Trustees to carry out 
their mandatory duties unless they are provided with an 
up-to-date list of signatory operators by the Union. In 
the Annual Report of the UMW Welfare and Retirement 
Fund for the year ending June 30, 1964 the Trustees indi- 
cated that they maintain a current list because, as they 
state, ‘Trust Fund revenues derive from royalty pay- 
ments on each ton of coal which the Trust Agreement obli- 
gates all signatory operators to make monthly direct to the 
office of the Trust Fund in Washington. Hach monthly 
payment is accompanied by a remittance advice on a form 
furnished the operators by the Trust Fund, on which the 
operator indicates the number of tons of coal on which he 
is making payment pursant to the Trust Agreement. Title 
to all such money paid into or due and owing the Fund is 
vested in and remains exclusively in the Trustees of the 
Fund.’’ The Trustees could not furnish signatory opera- 
tors with forms unless they knew the names and addresses 
of said signatories on a month-by-month basis. 


Further, the Trustees have an obligation under the con- 
tract to the employers which would require them to obtain 
a current list from the UMW. Thus, the Supreme Court 
stated in Lewis, 


“Moreover, unlike the usual third-party beneficiary 
contract, this is an industry-wide agreement involving 
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many promisors. If Benedict and other coal operators 
having damage claims against the union for its 
breaches may curtail royalty payments, the burden 
will fall in the first instance upon the employees and 
their families across the country. Ultimately, this 
might result in pressures upon the other coal opera- 
tors to increase their royalty payments to maintain 
the planned schedule of benefits.’’ 


Thus, the failure by the UMW to supply the Trustees with 
the names of all signatory operators would injure the em- 
ployers paying into the Fund, and constitute a breach of 
the agreement. 


Moreover, the UMW Welfare and Retirement Fund Re- 
port for the year ending June 30, 1964 states, ‘‘A thorough 
and continuing review is made of the accounts of coal opera- 
tors signatory to the agreement and prompt action is ini- 
tiated to enforce adherence to the royalty provisions of 
the agreement if delinquencies appear.’’ It is impossible 


for the Trustees to make a thorough and continuing review 
of coal operators signatory to the agreement if they are 
not informed of which coal operators are signatory to 
the agreement. This information can only come through 
the United Mine Workers who would maintain such records. 


It is inherently unbelievable that the United Mine 
Workers does not mantain a central list of its signa- 
tory operators. It would seem that such a list would 
be essential to the intelligent operation of any union. If 
such a list is maintained by card file, then Dixie seeks an 
opportunity to examine said card file and derive the names 
of operators signatory to the contract. As proof of the 
availability and relevance of the list sought, Dixie submits 
that the following testimony in the Joint Appendix of 
Ruth Elkhorn Coals, Inc., et al. v. James P. Mitchell, Secre- 
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tary of Labor, No. 13,569, United States Court of Appeals 
for the District of Columbia, is pertinent: 


“By Mr. Hopkins: 


Q. Your name is W. A. Boyle? A. That is correct. 

Q. State your official position with the United Mine 
Workers of America, Mr. Boyle. <A. I’m employed 
as Assistant to the President of the United Mine Work- 
ers of America. 


By Mr. Hopkins: 


Q. Mr. Boyle, please state whether or not, under the 
direction of the President of the United Mine Workers 
of America, you have caused to be prepared under your 
supervision a list of the companies and coal operations 
under union contract? A. I have, sir. 

Q. Have you, under the same instructions and under 
your supervision and control, had prepared in that 
compilation the names of the various companies under 
contract to the Mine Workers? <A. I have, sir. 

Q. And, likewise, the location of the company opera- 
tions? A. I have. 

Q. And, likewise, the tonnage produced by each of 
the companies so included insofar as available, inelud- 
ing the tonnage for 1953? A. Where available, I have, 
sir. 

Q. And, likewise, have you included the number of 
employees in each of the several operations, so far as 
available? A. I have, sir, where available. 

Q. And those total in number 5,368 operations; is 
that correct? A. That is correct. 

Q. And it shows the total tonnage produced in the 
year 1953, so far as the figures are available, for those 
5,368 operations? A. That is correct. 

Q. And what percentage of coal, as shown by your 
compilation, what is the percentage of that coal so 
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produced under contract to the national tonnage pro- 
duced in 1953? A. The record will reveal that the 
exhibits total 84.39 per cent. 

Q. What will the record disclose as to the total num- 
ber, percentagewise, of the men employed in such 
5,368 operations? A. The percentage number of the 
employees will show 34.23 per cent. 

Q. I ask you to examine the volumes I now hand you, 
eight in number, and ask you if they are the volumes 
that you have caused to be prepared under your direc- 
tion and supervision and control? 


(Documents handed to the witness.) 


A. They are, sir. 

Q. They are divided as to Locality A, B, C, D, E, F, 
G, H, I, and J, in accordance with the Notice issued 
by the Secretary of Labor upon which this hearing 
is being held? A. That is correct. 

Q. Locality A, for the sake of convenience and be- 
cause of volume is included in four parts; is that cor- 
rect? A. That is correct. 

Q. And the remainder are separated as may be 
shown by the tabs on each of the several documents? 
A. That is correct. 

Q. Mr. Boyle, in the compilation of the names, ton- 
nage figures, and amounts that are reflected in these 
volumes, what source material, generally speaking, did 
you use in so compiling? A. Well, in addition to the 
information available to the United Mine Workers, the 
other sources utilized in the computation of the report 
were the various State authorities and the McGraw- 
Hill Publishing Company’s directory, the Keystone 
Coal Buyer’s Manual of 1954, and all publications of 
the Bureau of Mines which were available and perti- 
nent to the report. 

Q. Then I ask the question: Is the data contained in 
these several volumes, does it accurately reflect the 
data that you took from the official documents at your 
disposal? A. It does, sir.’’ 
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The Ruth Elkhorn Coals case was the ease in which the 
minimum wage in the coal industry was set. As a result of 
this minimum wage determination, was decided by the Seere- 
tary of Labor that the UMW wage was the minimum wage. 
This finding was held by the United States Court of Appeals 
for the Sixth Cireuit in Pennington v. UMW, 325 F2d 804 
C.A. 6th 1963) cert. granted 377 U.S. 929 N. o. 48 this Term, 
to be relevant evidence upon the question of whether the 
UMW and certain large operators had violated Section 1 of 
the Sherman Act. The evidence which was admitted was the 
statement of the Secretary of Labor, Mitchell, who spoke 
as follows, ‘‘As you know, about a year ago the Secretary 
of Labor for the first time in history, found a minimum 
wage in the coal industry which controlled the wages that 
were to be paid to workers who worked on government con- 
tracts. We purposely sought that determination in order 
to exclude from government bidding those non-union mines 
which are a detriment to the industry. And I think by and 
large we have succeeded, except for certain areas of the 


government purchasing which still have to be, shall I say, 
investigated.’’ [Emphasis added] 


It has been submitted by Dixie that the so-called 80 cent 
clause is simply another way of eliminating non-union 
competition. When the UMW can produce such a list of 
mines in order to induce a minimum wage determination 
which will eliminate markets of small producers, it can pro- 
duce such a list of mines when challenged upon the legality 
of a union contract which will also eliminate markets of 
small mines. The UMW cannot have it both ways. It 
is submitted that this subpoena is relevant to the issues 
before the Examiner. 


Respectfully submitted, 
ARMISTEAD W. Grim, Jr. 


Attorney for 
Dixie Mining Company. 
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Dixie Exhibit No. 20 
MECHANIZATION OF COAL PROCESSING 


Mechanical mining increased the amount of refuse mined 
with coal, and correspondingly increased the need for proc- 
essing—cleaning, dust treating, and drying—the product. 
A ton of coal mined in 1959 contained 28 percent more ref- 
use than it did a decade earlier. At the same time, coal 
consumers demanded higher quality and greater purity 
of product. As a result of these pressures, the processing 
of coal formerly performed manually underground was ex- 
panded and mechanized rapidly in the years following 
World War I. 


The rapid increase in mechanical processing is indicated 
both by the sharp rise in the number of coal processing 
plants and by the increase in the percentage of coal proc- 
essed. In 1959, 555 plants processed coal mechanically. 
This was 100 more than were operating 12 years earlier, and 
over twice the number in use in 1928. These plants cleaned 
almost two-thirds and crushed more than one-third of all 
coal produced in the United States in 1959. They also 
steadily increased the percentage of coal dust treated and 
thermally dried. Over the post-war period, 1947-59, the 
proportion cleaned and crushed more than doubled, while 
the percentage dust treated increased by almost two-thirds. 


Although coal preparation was once a hand operation in- 
volving little capital investment, it has become a highly 
mechanized, continuous flow operation involving large 
capital outlays. The modern processing plant employs 
such devices as closed circuit television to monitor the 
flow of coal, unclear density controls to insure uniform 
quality, and electropneumatic carstoppers and automatic 
ear loaders and haulers to speed loading of the processed 
coal. One of the newest plants is designed to process up to 
5,000 tons per shift—or about as much coal as 500 miners 
produced per shift, on the average in U.S. mines—with 
only 3 panel-control operators and 12 maintenance men. 


Nationau Lasor Rexations Boarp 
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Dixie Exhibit No. 21 


GREATER USE OF CONTINUOUS 
MINING MACHINES 


The most far-reaching postwar development in under- 
ground mining technology is the continuous mining ma- 
chine. This machine integrates cutting and loading into 
continuous sequence, with a minimum of human interven- 
tion. It eliminates drilling and blasting. The steel claws 
of the continuous miner tear the coal from the seam, scoop 
it up, and load it, eliminating the time lost in performing 
these steps separately. 

The use of continuous mining machines has grown rap- 
idly. In 1959, the 776 machines in use accounted for 23 
percent of all coal produced from underground mines; in 
1952, the first year of record, only 152 were in operation, 
and these mined only 2 percent of the total. Fifty-nine 
mines in 1959 employed continuous mining machines ex- 
clusively—more than eight times as many as in 1952. 

Because of their substantially lower labor requirements 
and their ability to increase the quantity of coal recovered, 
it is expected that use of continuous mining machines will 
continue to expand rapidly and will be an important factor 
in further raising productivity in the bituminous coal in- 
dustry during the next decade. Output per man-day in 
mines using continuous mining machines exclusively was, 
in 1959, 24 percent greater than that in highly mechanized 
mines employing mobile loading machines and shuttle cars; 
and 144 percent greater than that in the outdated hand- 
loaded pit. 

More widespread use of the continuous mining machine 
awaits its successful adaptation to thin and pitching seams 
and to other unfavorable natural resource conditions which 
have delayed its use. Another factor which has limited 
the adoption of continuous mining machines is their rela- 
tively high cost, approximately $70,000 a machine. Sev- 
eral types of thin-seam mining machines are currently being 
tested in the United States. 


Nationat Lasor Rexations Boarp 
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Dixie Exhibit No. 22 


LABOR, MANAGEMENT, AND 
GOVERNMENT POLICIES 


The progress of the industry in the 1960’s will be in- 
fluenced by the increased activities of mine operators and 
mineworkers to promote the interests of the industry as 
a whole. 


Pressure to increase productivity will continue to orig- 
inate from both mine operators and mineworkers. The 
UMW, which represents the great majority of workers 
in the industry, has long held the view that mechanization 
and efficient organization of the industry are necessary to 
raise wage rates, improve working conditions, and provide 
adequate benefits for disabled and retired miners. John L. 
Lewis, union leader for almost 40 years, has asserted that 
high wages and high productivity would help solve the in- 
dustry’s basic problem of ‘‘too many mines and too many 
miners.’? The union’s policy of increases in wages and 
welfare benefits is widely acknowledged to have been a 
major stimulus for introducing laborsaving machinery. 
With almost one-fifth of all U.S. coal currently produced by 
nonunion mines which have lower wage and welfare bene- 
fits, wage cost differentials are expected to continue to 
influence management decisions to mechanize. 


Joint union-management efforts to expand coal markets 
are expected to receive greater attention in the 1960’s. In 
1957, the union in a unique step established a Research 
and Marketing Department to conduct, with the National 
Coal Association and other interested groups, promotional 
activities for coal, such as the campaign to show con- 
sumers the advantage of ‘electric living.’’ Interruptions 
of coal shipments because of strikes, have been reduced. 
The last industrywide work stoppage occurred in 1952. 


Cooperative efforts to secure legislation and public pol- 
icies favorable to the coal industry are now being inten- 
sified. The National Coal Policy Conference, composed of 
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coal operators, the UMW, railroads, coal equipment manu- 
facturers, and leading electric power customers, was or- 
ganized in 1959 to publicize the industry’s needs. The con- 
ference seeks adoption by the Federal Government of a 
National Fuel Policy that would eliminate the ‘unfair 
competition of other fuels,’’ particularly the importation of 
residual fuel oil for Eastern seaboard consumers and of 
natural gas from Canada. 


Government measures to relieve hardships and unem- 
ployment among displaced coal miners also are advocated 
by the miners. The UMW strongly supported the Area 
Redevelopment Act of 1961, legislation to bring new in- 
dustry to depressed areas, and urges the payment of unem- 
ployment insurance benefits for the full period of job- 
Jessness, 


Trial Examiner's Decision 
STATEMENT oF THE Case! 


This proceeding involves allegations that during 1964 
(1) Respondents International Union, United Mine Work- 
ers of America (Union), its District 17, and Bituminous 
Coal Operators Association (BCOA) violated Section 8(e) 
of the National Labor Relations Act, as amended (Act), 29 
US.C., Sec. 151 et seq; (2) Respondents Union and its Dis- 
trict 17 violated Section 8(b) (4) (i) (ii)(A) and (B) of the 
Act; and (3) Respondent District 28 of the Union, Re- 
spondents Locals 6594 and 6937 of the Union, and Re- 
spondents R. R. Humphrey and Carson Hibbitts, presidents 
of District 17 and District 28, respectively, violated Sec- 
tion 8(b):(4)(i) (ii)(A) of the Act2 On various days be- 


1The caption in Case No. 5-CE-8 is hereby amended to correctly state the 
name of the Charging Party. When charges were filed in that case, that 
party ’s name was Dixie Mining Company of Kentucky, Inc. 

2In Case No. 5-CE-8, the original and amended charges were filed on 
April 1 and December 1, 1964, respectively, In Cases Nos, 5-CE-1 thru 2 
and 5-CC-282-1 thru 2, the charges were filed on April 29, 1964. In Case No. 
5-CC-294, the charge was filed on July 13, 1964, A consolidated complaint 
was issued on January 15, 1965. An amended consolidated complaint was 
issued on February 24, 1965. 
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tween April 12 and May 11, 1965, I conducted a hearing at 
Washington, D. C., at which all parties were represented 
by counsel.? The motions of various respondents to dismiss 
are disposed of in accordance with the determinations 
below. Upon the entire record and by observation of the 
witnesses, I make the following: 


FINDINGS OF FACT 
I. Tue ResponvENTS 


Bituminous Coal Operators Association is an unincor- 
porated association comprised of employers engaged in 
mining and dealing in bituminous coal in various States of 
the Nation. BCOA exists, inter alia, for the purpose of 
engaging in collective bargaining on behalf of its members. 
BCOA is engaged in commerce within the meaning of the 
Act. 


International Union, United Mine Workers of America, 
its Districts 17 and 28, and its Locals 6594 and 6937 are 
labor organizations within the meaning of the Act. R. RB. 
Humphrey and Carson Hibbitts are the presidents of Dis- 
tricts 17 and 28, respectively. 


IL. Tse CuHarcine Parties 


Dixie Mining Company, a partnership (Dixie), and Ames 
Coal Company and Buchanan County Coal Corporation, 
corporations (Ames and Buchanan, respectively), are en- 
gaged in the business of mining and dealing in bituminous 
eoal in the States of Kentucky, West Virginia and Virginia, 
respectively. Dan S. Davison is vice president of Riverton 


3 On August 23 and October 4, 1965, respectively, counsel for all Respondents 
other than BCOA and counsel for Charging Party Davison filed motions to 
correct the transcript. Copies of the motions were served upon all other 
counsel in the case. By letter of September 28, 1965, to all counsel, I proposed 
certain corrections. No objections were filed to any proposed correction. 
The transcript is hereby corrected in accordance with said motions and the 
attachment to my letter of September 28, 1965. 
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Coal Company (Riverton), a corporation which is engaged 
in a like business in West Virginia. Dixie and each of the 
named corporations annually ships coal valued in excess of 
$50,000 from its places of business to points in other States, 
and each is engaged in commerce within the meaning of the 
Act. 


III. Tae Unrar Lasor Practices 
A. The Issues 


The principal issue in this proceeding was before the 
Board in its Supplemental Decision in Raymond O. Lewis, 
et al., as Agents for International Union, United Mine 
Workers, etc. (Arthur J. Gilligan), 148 NLRB 249. The 
issue is whether a particular provision in the 1964 con- 
tract between BCOA and the Union, commonly called the 
80-cent provision, contravenes Section 8(e) of the Act. 
The Board, Member Jenkins dissenting, answered the ques- 
tion in the affirmative, but the Board subsequently con- 


cluded, as it advised counsel and the Trial Examiner in 
this proceeding, that it did not regard its Supplemental 
Decision ‘‘as finally disposing of’? the question.® Accord- 


4 Insofar as pertinent, Section 8(e) provides that ‘‘[i]t shall be an unfair 
labor practice for any labor organization and any employer to enter into 
any contract or agreement, express or implied, whereby such employer ccases 
or refrains or agrees to cease or refrain from . . - dealing in any of the prod- 
ucts of any other employer, or to ccase doing business with any other person, 
and any contract or agreement entered into heretofore or hereafter containing 
such an agreement shall be to such extent unenforceable and void... .’? 


5In the enforcement proceeding in the Galligan case, sub nom, Lewis, et al. 
v. N.L.B.B., 350 F. 2d 801, 59 LRRM 2946 (C.A.D.C.), the Board argued 
in its brief that the issue concerning the 80-cent provision was ‘‘not ripe 
for review for the additional reason that it was not decided by the Board 
under ‘the procedure described in Section 10(b) and (e) of the Act.?... 
Instead, the Board’s determination was the culmination of an extraordinary 
procedure involving a compliance motion, a show cause order, and a series of 
responses filed thereto ....’’ The Court, in its opinion, said: ‘‘The Board 
says this decision is not ripe for review. But we express no opinion on that 
point, since our decision not to enforce the deerce moots any compliance 
question. ’’ 
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ingly, the majority decision is not binding upon me. Sub- 
sidiary issues are whether the Respondents, excluding 
BCOA, by their efforts to force certain charging parties to 
execute contracts containing the 80-cent provision, breached 
particular portions of Section 8(b) (4). As will appear, 
the resolution of the subsidiary issues turns upon the 
resolution of the principal issue. 


B. Background 


A stipulation of the parties, in which the word ‘in- 
dustry’’ means that portion of the bituminous coal industry 
which is organized by the Union, reads as follows: 


Collective bargaining in the bituminous coal industry 
has long followed a multiemployer pattern. During 
the period from 1898 to 1927 the United Mine Workers 
negotiated agreements first with operators in the so- 
called Central Competitive Field (Ohio, Indiana, Tli- 
nois and West Virginia). These agreements set the 
pattern for negotiations in other areas of the country 
between various Districts of the Union and local asso- 
ciations of coal mine operators. The bargaining re- 
lationship in the Central Competitive Field collapsed 
in 1927. 


From 1934 through 1940 agreements were negotiated 
with the operators in the Appalachian area which 
served, as the Central Competitive Field agreements 
had earlier, as a pattern for the remainder of the 
industry. In 1941, however, the Appalachian operators 
split into northern and southern groups and signed 
separate agreements with the UMWA. Despite this 
split among the operators, a uniform national agree- 
ment was negotiated for the industry in 1945. 


The division of the operators of the Appalachian 
area into northern and southern groups persists to 
this day. Most of the northern group deal with the 
Union through the Bituminous Coal Operators Asso- 
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ciation of which Edward G. Fox is President. South- 
ern Coal Producers’ Association represents the south- 
ern operators in their dealing with the Union. In 
addition, many Mid-western operators negotiate with 
the Union through local associations. 


Since 1950, collective bargaining negotiations in the 
industry have been conducted under the following 
pattern. The Union first negotiates an agreement 
with representatives of the Bituminous Coal Operators 
Association. The terms of the BCOA agreement are 
then presented to the Southern Coal Producers’ Asso- 
ciation, the mid-west operators association and individ- 
ual operators. 


Each agreement negotiated by BCOA and the Union has 
the title ‘‘National Bituminous Coal Wage Agreement.’’ 
The agreements are geared to the ability of mechanized 
operators to pay, and it is the Union’s established practice 
to seek the signatures of as many operators as possible to 
that contract and to no other written agreement. The Un- 
ion has contracts with operators who produce approxi- 
mately 75 percent of the bituminous coal that is mined in 
the United States. 


As will appear in more detail, various operators in the 
industry purchase coal from other operators. The term 
“substitute coal,’’ as used in the industry, means coal which 
an operator purchases instead of producing it himself. The 
term ‘‘supplemental coal’? means coal that an operator 
purchases to supplement his own production, and his need 
to purchase supplemental coal may arise from sales con- 
tracts into which he has entered with customers who re- 
quire coal of qualities and quantities which he cannot pro- 
duce in his own mines. The practice of operators who are 
signatories to agreements with the Union in purchasing 
coal, called ‘‘subcontracting”’ or ‘contracting out,’? has 
long been a matter of concern to the Union. Its 1941 agree- 
ment with the Kanawha District, a part of the Appalachian 
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area, expressly prohibited subcontracting. During 1943, 
the National War Labor Board, in a case involving the 
Union and operators in the Appalachian area, disposed of 
an issue relating to the leasing of mines by directing that 
each agreement contain the following provision: 


The Operators agree that they will not let any op- 
erating mines subject to this Agreement as a sub- 
terfuge for the purpose of avoiding the provisions of 
this Agreement. 


Like or similar provisions were inserted in the National 
amendments to the National Bituminous Coal Wage Agree- 
ment of 1950. 


C. The 80-Cent Provision Which Is In 
Issue; Predecessor Provisions 


The National Bituminous Coal Wage Agreement of 1950 
(the 1950 Agreement), with certain amendments, is cur- 
rently in effect. It contains a section entitled ‘‘United 
Mine Workers of America Welfare and Retirement Fund 
of 1950’? which is reproduced in full as Appendix A to this 
Decision. That section created the Union’s Welfare and 
Retirement Fund of 1950 (Fund) and provided, inter alia: 


During the life of this Agreement, there shall be paid 
into such Fund by each operator signatory hereto the 
sum of thirty cents (30¢) per ton of two thousand 
(2,000) pounds on each ton of coal produced for use or 
for sale. 


By amendments of 1952, the payment per ton was in- 
creased from 30 to 40 cents and a provision entitled ‘‘Ap- 
plication of Contract to Coal Lands’’ was negotiated. It 
reads: 


As a part of the consideration for this Agreement, 
the Operators signatory hereto agree that this Agree- 
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ment covers the operation of all of the coal lands 
owned or held under lease by them, or any of them, 
or by any subsidiary or affiliate at the date of this 
Agreement, or acquired during its term which may 
hereafter (during the term of this agreement) be put 
into production. The said Operators agree that they 
will not lease out any coal lands as a subterfuge for 
the purpose of avoiding the application of this Agree- 
ment. 


By an amendment of 1958, a provision entitled ‘*Protective 
Wage Clause’? was negotiated. In the initial Decision in 
the Galligan case, 144 NLRB 228, issued on August 27, 
1963, a panel of the Board held that the Protective Wage 
Clause contravened Section S(e).° In Lewis, et al. v. 
N.L.R.B., supra, footnote 5, decided on August 4, 1965, the 
Court declined to enforce the Board’s Order and remanded 
the case for further determinations by the Board. In the 
meantime, however, BCOA and the Union had deleted the 


Protective Wage Clause from their agreement and had 
substituted the 80-cent provision. 


On March 23, 1964, representatives of BCOA and the 
Union entered into certain amendments to their contract, to 
become effective on April 2, 1964.7 Insofar as the amend- 
ments relate to the Fund and the application of the contract 
to coal lands, they are reproduced in Appendix B to this 
Decision. At this point it suffices to say that there was 
a renewal of the requirement that signatory operators pay 


6 On September 20, 1963, the respondents in that case filed with the Board 
a Motion for Reconsideration En Bane. On December 12, 1963, the Board, 
by its Executive Secretary, issued an order denying tho respondents’ motion 
because the Board had been ‘unable to arrive at a majority decision dis- 
Posing of the matter.’? The findings in this footnote are based upon the 
order of December 12, 1963. 


7 These and carlicr amendments contained improved wage rates and other 
working conditions for employees, but in these respects the amendments 
need not be detailed. 
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into the Fund the sum of 40 cents on each ton of coal 
they mine and that there was added a requirement that, 
in substance, they pay into the Fund the sum of 80 cents 
per ton on coal they buy from nonsignatory operators. 
The requirements read, in pertinent part: 


During the life of this agreement there shall be paid 
into such Fund by each Operator signatory hereto the 
sum of 40 cents (40¢) per ton of two thousand (2,000) 
pounds on each ton of bituminous coal produced by 
such Operator for use or for sale. On all bituminous 
coal procured or acquired by any signatory Operator 
for use or for sale, (i.e., all bituminous coal other than 
that produced by such signatory Operator) there shall, 
during the life of this Agreement, be paid into such 
Fund by each such Operator signatory hereto or by 
any subsidiary or affiliate of such Operator signatory 
hereto the sum of eighty cents (80¢) per ton of two 
thousand (2,000) pounds on each ton of such bitu- 
minous coal so procured or acquired on which the 
aforesaid sum of forty cents (40¢) per ton had not been 
paid into said Fund prior to such procurement or ac- 
quisition. 


On the same day that representatives of BCOA and the 
Union entered into the amendments, March 23, 1964, 
Southern Coal Producers’ Association, representing ap- 
proximately 20 operators, became a signatory to the amend- 
ments. Between April 1, 1964, and the opening of the 
hearing in this proceeding on April 12, 1965, numerous 
individual operators and associations of operators became 
signatories. The circumstances under which Riverton be- 
came a signatory on April 15, 1964, are discussed herein- 
after. 


Negotiations concerning the 1964 amendments began in 
December 1963, about 4 months after the Board’s Decision 
holding the Protective Wage Clause to be invalid. BCOA 
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negotiated on behalf of its members who are commercial 
operators. The persons who participated in one or more 
of an undisclosed number of meetings between December 
1963 and March 23, 1964, are a union committee of three, 
W. A. Boyle, R. O. Lewis and John Owens, the Union’s 
president, vice president, and secretary-treasurer, respec- 
tively; Edward Fox and one Potter, representing BCOA’s 
commercial operators; one Larry, representing ‘“captive’’ 
operators, i.e., those who produce coal as part of an in- 
tegrated operation, primarily steel companies; and an un- 
identified person who represented Pittsburgh Consolidated 
Coal Company. Of the negotiators, Owens was the only 
witness. He testified for the Union, and it is apparent 
from certain of his answers, to be recited, and from his 
demeanor that he was not a candid witness and that he 
withheld information concerning the negotiations. Owens 
testified that before the negotiations began, the three union 
representatives discussed a prospective contractual pro- 
vision whereby each signatory would pay into the Fund the 
sum of one dollar on each ton of coal purchased from a 
nonsignatory but that he did not know when those repre- 
sentatives first discussed the matter, that he may have 
originated the proposal, saying to Boyle and Lewis that its 
purpose would be to protect work opportunities for union 
members by preventing subcontracting, that he thought 
that Boyle and Lewis agreed and that they may have dis- 
cussed the purpose of the proposal, but that he could not 
recall exactly what was said about subcontracting. Sub- 
sequent to the discussions by the union representatives, 
according to Owens, in negotiations with BCOA’s represen- 
tatives, the Union proposed that a one-dollar provision be 
included in the contract, arguing that the provision was 
necessary to protect work opportunities and to prevent sub- 
contracting, but Owens could not name any BCOA member 
who was engaged in subcontracting, and he testified that 
the Union sought to prevent subcontracting by any operator 
who subsequently would become a signatory. Owens testi- 
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fied further that representatives of BCOA ‘‘absolutely op- 
posed’’ the Union’s demand but did not say that the pro- 
posal would prove too costly or give any reason for oppos- 
ing it After ‘‘long hours and days of argument,’’ to 
quote Owens, in which he could not recall whether the 
Galligan case was discussed, BCOA’s representatives 
agreed to the 80-cent provision which was inserted in the 
1964 contract ‘‘in lieu of’? the Protective Wage Clause 
which a panel of the Board had held was violative of Sec- 
tion 8(e). With respect to captive operators who are par- 
ties to contracts with the Union, whether members of 
BCOA or not, the record establishes that such contracts 
do not contain the 80-cent provision, and Owens testified 
that he could not recall whether the Union had proposed a 
one-dollar provision or 80-cent provision to Larry, the 
representative of the captive operators. Owens testified 
further that, insofar as he knew, no captive operator bought 
coal. The record is clear, however, that some captive 
operators are purchasers. In summary, Owens’ testi- 
mony—the only testimony in the record on the point— 
sheds little, if any, light on the details of the negotiations 
which resulted in adoption of the 80-cent provision. 


D. The 1964 strike at Ames’ and 
Buchanan’s mines 


Counsel for all respondents other than BCOA stipulated 
that, for the purposes of this proceeding alone, findings 
may be made that the Union, its Districts 17 and 28, and 
its Locals 6594 and 6937 induced and encouraged employee 
of Ames and Buchanan to engage in strikes from July 13 
through August 22, 1964, objects of which were to force 
and require Ames and Buchanan to become signatories to 
the 1964 amendments to the 1950 Agreement, including the 
80-cent provision. It does not appear that either Ames or 
Buchanan became a signatory, however. 


8In its brief, BCOA says that it opposed the Union’s demand ‘‘on eco- 
nomic grounds,’’ but it offered no evidence to that effect. 
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E. Riverton and the 80-cent provision 


Riverton mines, buys and sells coal. It is a wholly- 
owned subsidiary of Davison Fuel and Dock Company 
(Davison) and the latter acts as Riverton’s exclusive sales 
agent. Riverton has approximately 155 production and 
maintenance employees who are represented by Respond- 
ent District 17, and Riverton, acting for itself and not as a 
member of any employer association, has been a signatory 
to agreements with the Union for at least a decade. On 
April 10, 1964, 8 days after the 80-cent provision in the 
BCOA contract became effective, Roverton’s employees 
commenced a strike. Counsel for all respondents other 
than BCOA stipulated that for the purposes of this pro- 
ceeding alone, findings may be made that the Union and 
its District 17 induced and encouraged Riverton’s em- 
ployees to engage in a strike from April 10 to 15, 1964, 
an object of which was to force and require Riverton to 
become a signatory to the 1964 amendments to the 1950 
Agreement, including the 80-cent provision. On April 15, 
Riverton became a signatory. 


Riverton operates two or three mines. It owns or leases 
additional mines and coal lands, but its financial resources 
are insufficent to enable it to operate more than three 
mines. When one mine becomes unproductive, another 
is opened. Riverton’s principal customer is Cincinnati 
Gas and Electric Company (CG&E), and in order to meet 
CG&E’s demand, Riverton buys coal. During the latter 
half of 1963, Riverton purchased from 22,000 to 52,000 
tons of coal monthly from 26 to 40 nonsignatory operators. 
During 1964, before the effective date of the 80-cent pro- 
vision, Riverton bought between 100,000 and 110,000 
tons of coal, more than three-fourths of which was ob- 
tained from nonsignatory operators who numbered, by 
months, from 26 to 33.° During January 1 to April 15, 


9The record is not entirely clear concerning the period of time in which 
the 100,000 to 110,000 tons were bought. At one point the record indicates 
the first quarter of 1964, at another point the first quarter plus the first half 
of April, and at another point a period of 3 months preceding April 15. 
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1964, Riverton mined approximately 157,000 tons at a cost 
of less than $4 per ton, and the vast majority of its pur- 
chases were at $4 per ton. The coal mined was commingled 
with that purchased, and 90 percent of the mixed coal was 
sold at $4.29 a ton, another 5 percent was sold at prices 
between $4.29 and $4.75, and the remaining 5 percent was 
sold at undisclosed prices. At times material prior to 
April 15, 1964, Riverton bought coal from nonsignatory 
operators who (1) lease from Riverton coal lands which 
the latter owns, (2) lease from Riverton coal lands which 
Riverton earlier had leased from third persons, and (3) own 
their mining properties or lease them from third persons. 
Riverton also bought coal from signatory operators who 
may be classified similarly. Some of the lessees are very 
small, mining with approximately three men. 


After becoming a signatory to the 80-cent provision on 
April 15, 1964, Riverton continued to pay into the Fund 
the sum of 40¢ a ton on coal it mined, but it ceased buying 
coal from nonsignatories. Its profit margin, as reflected 
in figures recited above, was insufficient to enable it to pay 
80¢ a ton on nonsignatory coal, and it was unable to pur- 
chase coal from nonsignatories at prices substantially 
lower than it had been paying before April 15. After that 
date, Riverton informed its nonsignatory suppliers that 
they would have to become signatories in order to sell to 
Riverton. In dealing with suppliers to whom it had leased 
mining properties, Riverton cancelled all leases and nego- 
tiated new leases only with operators who became signa- 
tories. Riverton continued to mine as much coal as its 
financial resources permitted, but it was unable to buy 
from signatories, at prices it could afford, enough coal to 
fill its orders. CG&E, which buys 90 percent of the coal 
which Riverton has for sale, refused to pay Riverton 
more than their contract price of $4.29. 


Riverton’s parent and sales agent, Davison, is not a 
signatory to an agreement with the Union. Davison’s em- 
ployees are represented by International Union of District 
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50, United Mine Workers of America, which is an autono- 
mous labor organization, separate from the Union in this 
proceeding. We have seen above that the 80-cent provi- 
sion is applicable to “‘any subsidiary or affiliate of” a 
signatory, and thus Davison is bound by the provision. 
Prior to April 15, 1964, Davison had contracted with Ford 
Coal Company (Ford), a nonsignatory, to purchase from 
Ford a specified quantity of coal daily for a particular 
period of time, and prior to April 15 Davison had fulfilled 
its obligations under the contract. On that date or im- 
mediately thereafter, Davison breached the contract by 
ceasing to buy coal from Ford. Davison’s reason was the 
80-ent provision. Ford sued Davison in the Cireuit Court 
of Kanawha County, West Virginia. The litigation was 
terminated by a settlement agreement pursuant to which 
Davison paid Ford $15,000. 


F. Dixie and the 80-cent provision 


Dixie, a partnership, operates approximately 28 small 
underground truck mines in Pike County, Kentucky. The 
term ‘‘truck mines’’ signifies that the coal is transported 
by truck from the mines’ tipples to a railroad. Dixie is 
not a signatory. During 1964, Dixie mined 164,700 tons of 
coal which it sold at an average price of approximately 
$4.10 per ton. Its gross profit was approximately 52¢ per 
ton, and its net profit, after deducting general and adminis- 
trative expenses plus allowances for depreciation and de- 
pletion, was approximately 1214¢ per ton. Prior to nego- 
tiation of the S0-cent provision, Dixie annually sold ap- 
proximately 40 percent of its coal to signatories. Subse- 
quent to May 1964, Dixie has not sold any coal to signa- 
tories. On March 18, 1964, before negotiation of the 80- 
cent provision, Dixie orally agreed to sell 30,000 tons of 
coal at $3.70 per ton to Republic Coal & Coke Co. (Repub- 
lic), a subsidiary of a signatory. On April 14, Republic 
mailed an order to Dixie, saying that the purchase price 
would be ‘‘subject to the eighty cents (80¢) welfare pay- 
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ment clause, if it is put into effect and charged against’’ 
Republic. During the forepart of May, Dixie shipped 
6,600 tons and, upon an undisclosed date, asked Republic 
whether Republic ‘‘could absorb at least part of the’’ 80 
cents per ton payment. On May 21, Republic wrote to 
Dixie, saying inter alia: 


As you know, Republic does not have anywhere near 
the margin of profit necessary to absorb such a charge. 
Consequently, if we have to pay it, our only alterna- 
tive is to deduct it from our return to you, or if that 
is not satisfactory from your standpoint, to cease 
handling your coal entirely. 


Upon receipt of Republic’s letter, Dixie ceased selling coal 
to Republic. 


G. United Collieries and the 80-cent provision 


United Collieries, Inc. (Collieries) is a coal sales com- 
pany located in Cincinnati, Ohio. It is not a signatory. At 
times material, Collieries dealt primarily in the coal of 
nonsignatories and at the time of the hearing it dealt 
entirely therein. During a period of 6 months preceding 
April 1964, Collieries bought coal at $3.75 to $3.90 per 
ton and sold it at $3.90 to $4.05. Collieries’ only purchaser 
which is a signatory was Interlake Iron Corporation (Inter- 
lake) whose purchases from Collieries varied between 3,000 
and 10,000 tons per month. During May 1964, Ben E. 
Tate, Jr., Collieries’ president, talked with Leonard 
Schroeder, a buyer for Interlake’s coal agent, Pickands 
Mather & Co. Schroeder told Tate that Interlake would 
not purchase nonsignatory coal because of the 80-cent pro- 
vision. Collieries’ sales to Interlake ceased. 


H. HCCOA and the 80-cent provision 


Harlan County Coal Operators Association (HCCOA), 
located in Kentucky, has as members 15 mining companies 


305 


which operate approximately 25 mines and employ approxi- 
mately 875 men. The mines vary from small to medium in 
size, and nearly all are mechanized. One is a truck mine ; 
the remainder have rail connections. During 1964, 
HCCOA’s members mined nearly 2,000,000 tons, and during 
1963 production was about 10 percent higher. The profit 
margin does not average above 25 cents per ton. 


Prior to 1964, all members of HCCOA were signatories 
to the 1950 Agreement, as amended. After BCOA and the 
Union negotiated the 80-cent provision, representatives of 
the Union and HCCOA met upon three occasions in an un- 
successful effort to negotiate a contract. The Union’s 
representatives asked that HOCOA’s members execute the 
new agreement. Representatives of HCCOA replied that 
its members were unwilling to do so because they could not 
meet the terms of the contract and stay in business. 
HCCOA made a counterproposal which was rejected, the 
Union’s position being that HCCOA’s members should 
sign the 1964 agreement. Subsequently, two of HCCOA’s 
15 members executed the 1964 agreement, and thereafter 
one of those two ceased business for reasons which are 
not recited in the record. 


Although 13 HCCOA members are not signatories, they 
sell approximately 50 percent of their tonnage to signa- 
tories. The record does not disclose the extent, if any, 
to which payments are being made into the Fund based 
on coal purchased by signatories from HCCOA’s non- 
signatory members. At the hearing, one of the attorneys 
for the Union said that there had been no enforcement of 
the 80-cent provision and that it will not be enforced until 
its validity has been established. Counsil for the General 
Counsel voiced his understanding that the provision will 
not be enforced until such time. Although the record is 
clear that some signatories are buying nonsignatory coal, 
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there is no evidence that any signatory has made any pay- 
ment on such coal into the Fund.” 


I. NICOA and PCICOA and the 80-cent provision 


National Independent Coal Operators Association (NI- 
COA) has a membership of 3,000 to 4,000. NICOA’s mem- 
bers, some of whom are signatories, employ thousands of 
miners who work in coal mining regions of Alabama, Ken- 
tucky, Pennsylvania, Tennessee, Virginia and West Vir- 
ginia. They produce approximately 100,000,000 tons an- 
nually, and for the 5-year period of 1960 through 1964 
approximately one-third of the coal was sold to signatories. 
Their profit margin ranges from 15 cents to 30 cents per 
ton. 


Pike County Independent Coal Operators Association 
(PCICOA) is a member of NICOA. PCICOA has approxi- 
mately 600 members, a majority of whom operate small 
truck mines. Such mines contain seams of coal too thin 


for mining by large coal operators which use the most 
improved and costly machinery, although earlier some 
such mines were operated by large operators until the 
thick seams of coal became exhausted. The record does 


10 According to counsel for the Union, ‘‘[t]ho charging parties are not 
the only ones that would like to have a rapid decision in this. The Mine 
Workers stand to loso hundreds of thousands of dollars because of this 
delay in a contract that they think is legal under the law.’’? It may be 
that signatories who are buying nonsignatory coal have an agreement with 
the Union that no payments into the Fund need be made on nonsignatory 
coal purchased prior to a decision that the 80-cent provision is valid. We 
have seen that Republic expressed to Dixie an inability to pay 80 cents per 
ton on nonsignatory coal and an unwillingness to buy Dixic’s coal except 
at their contract price less 80 cents. At the time of the hearing, however, 
Republic was buying coal from nonsignatory members of HCCOA without 
requiring a reduced price because of the 80-cent provision. On the other hand, 
Riverton will not buy nonsignatory coal for fear that, if the provision should 
be held to be valid, Riverton would be forced to pay 80 cents per ton on 
all nonsignatory coal bought by it after April 2, 1964. 


307 


not disclose the number of PCICOA members who are 
signatory operators. It is clear, however, that PCICOA 
members, both signatories and nonsignatories, sell coal to 
signatories. 


There is no evidence that any signatory who buys from 
NICOA’s or PCICOA’s nonsignatory members has paid 
any amount into the Fund based upon such purchases. 


J. The inability of operators of small mines to meet the 
wage scales and other costs set forth in the 1964 and 
earlier Bituminous Coal Wage Agreements 


The record contains considerable documentary evidence 
and testimony concerning the economic condition of small 
mines and the inability of their operators (1) to meet the 
wage scales and other costs set forth in the 1964 and 
earlier Bituminous Coal Wage Agreements if the opera- 
tors have, or were to, become signatories, and (2) to bear 
any portion of the 80-cent provision by selling coal to 


signatories at reduced prices. It is unnecessary to recite 
much of this testimony. Southern Coal Producers’ As- 
sociation (SCPA), whose members mine approximately 
52,000,000 tons of coal annually, and Kanawha Coal Opera- 
tors’ Association (KCOA) are among the principal signa- 
tories of agreements negotiated by the Union and BCOA. 
Quin Morton III is an executive vice president of SCPA 
and executive secretary of KCOA. He defined a small 
mine as one which produces from 50 to 500 tons daily, 
and he testified that a small mine which produces less 
than 12 tons per man daily" cannot pay the wage and 


11 Morton defined a medium size mine as one which produces 1,000 to 2,500 
tons daily, and a large mine as one which produces from 2,500 to 8,000 tons 
or more daily. Some large mines produce far more than 12 tons per man 
daily. 
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other cost figures set forth in the 1964 amendments to the 
1950 Agreement.” 


Robert Holcomb is one of the partners in Dixie. Thomas 
B. Ratliff is president of Ratliff-Elkhorn Coal Company 
(Ratliff-Elkhorn) which operates in Pike County, Kentucky, 
as does Dixie. During 1959, subsequent to the negotiation 
by the Union and BCOA. of the Protective Wage Clause 
which the Board found in the original Galligan Decision 
to have been invalid, Holcomb, Ratliff and other persons 
met with Respondent Hibbitts, president of the Union’s 
District 28. Holcomb and Ratliff refused to sign the then 
current agreement because of a financial inability to comply 
with its terms, and Hibbitts said that he was well aware 
of such financial inability on the part of operators of small 
mines. Hibbitts would not negotiate any written agree- 
ment other than the national agreement, however, and the 
negotiations were unfruitful. Upon other occasions during 


12In Mr. Justice Goldberg’s dissenting and concurring opinion in United 
Mine Workers v. Pennington, et al., 381 U.S. 657, 85 S. Ct. 1585, and Local 
Union No. 189, Amalgamated Meat Cutters and Butcher workmen, et al. Vv. 
Jewel Tea Company, Inc., 381 U.S. 676, 85 S. Ct. 1596, the following appears 
at 381 U.S. 698, 85 S. Ct. 1608: 


[I]t is no secret that the United Mine Workers, acting to further what it 
considers to be the best interests of its members, espouses a philosophy of 
achieving uniform high wages, fringe benefits, and good working condi- 
tions. As the quid pro quo for this, the Union is willing to accept the 
burdens and consequences of automation. Further, it acts upon the view 
that the existence of marginal operators who cannot afford these high 
wages, fringo benefits, and good working conditions does not serve 
the best interests of the working mincr but, on the contrary, depresses 
wage standards and perpetuates undesirable conditions, This has been 
the articulated policy of the Union since 1933. [authorities cited.] The 
Mine Workers has openly stated its preference, if need be, for a reduced 
working force in the industry, with those employed working at high 
wages rather than for greater total employment at lesser wage rates. 
[authorities cited.] Consistent with this view, the Union welcomes auto- 
mation, insisting only that the workers participate in its benefits. [foot- 
note omitted.] 
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1959, Hibbitts reiterated to Holcomb that he was aware 
of such financial inability.” 


Prior to the negotiation of the Protective Wage Clause, 
Ratliff-Elkhorn had been a party to contracts with the 
Union. During 1959 and thereafter, Ratliff met with 
Hibbitts and other representatives of the Union in un- 
successful efforts to reach an agreement. About 1960, in 
a meeting between Ratliff and Hibbitts, the latter said 
repeatedly that he realized that truck mines in Eastern 
Kentucky “could not abide by the wage and welfare pro- 
visions of the” national agreement. During 1963, Hibbitts 
made a similar remark to Ratliff, and upon that occasion 
or earlier Ratliff sought to negotiate an agreement to be 
applicable only to truck mines. Hibbitts replied that his 
“hands were tied” and that he was not authorized to enter 
into any written agreement other than the national one.* 
Because the wage and other provisions of the 1950 Agree- 
ment, as amended from time to time, have become in- 
creasingly favorable to employees, it is apparent that Hib- 


bitts’ remarks prior to 1964 concerning the inability of 
some operators to meet the terms of the 1950 Agreement, 


13 Tho findings concerning Hibbitts’ remarks are based upon Holeomb’s 
uncontradicted testimony. Hibbitts was not a witness. Ratliff testified 
concerning meetings which he had with Hibbitts, but he did not testify 
concerning the meeting which Holcomb attended, 


14 These findings are based upon Ratliff’s uncontradicted testimony. During 
the presentation of Dixie’s case-in-chief, its counscl offered evidence con- 
cerning an alleged practice of the Union, called ‘‘sweethearting,’’ to enter 
into oral agreements with some signatories pursuant to which oral agree: 
ments the signatories pay to employees lower wages and pay into the Fund 
smaller amounts than are provided in the national agreement. Objections 
by the Union and BCOA to such evidence were sustained with the proviso 
that the evidence might be offered again in rebuttal depending upon the 
nature of the defense evidence. The latter evidence, however, did not open 
the door to the presentation of Dixie’s evidence. It may be added that 
‘*sweethearting,’’ if such a practice exists, is not binding upon the Fund’s 
trustees who at any time may sue a ‘‘sweetheart’’ operator for the full 40 
cents per ton on coal mined and that the result of such a lawsuit could 
be to force the operator into insolvency. 
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as amended, are equally applicable to that agreement as 
amended during 1964. 


K. Conclusions concerning the 80-cent provision 


We have seen that some operators have a practice of 
purchasing coal. The purchase of supplemental coal (i.e., 
coal to supplement an operator’s production) is often es- 
sential to enable an operator to meet his customers’ re- 
quirements for qualities and quantities of coal which he 
cannot procure from his own mines. The purchase of sub- 
stitute coal (ie, coal that an operator purchases in pref- 
erence to mining more of his own coal) limits directly the 
work opportunities of the operator’s employees. We have 
seen too that the Union, while aware that some signa- 
tories purchase coal, has been concerned about the em- 
ployees’ loss of work and has negotiated contractual pro- 
visions that operators shall not lease their properties as 
a subterfuge to avoid their contractual obligations. In 
only one instance, however, the Kanawha District Agree- 
ment of 1941, did the Union obtain an agreement pro- 
hibiting subcontracting. 


As recited, Owens testified for the Union that (1) the 
80-cent provision had its origin in a union proposal that 
signatory operators pay into the Fund the sum of one 
dollar on each ton of coal purchased from a nonsignatory, 
the objective having been to preserve work opportuni- 
ties by preventing or limiting subcontracting, and (2) upon 
agreement on the 80-cent provision, it was inserted in the 
contract ‘‘in lieu of” the Protective Wage Clause which 
had been held to contravene Section 8(e). As recited 
also, however, Owens was not a candid witness and his 
testimony discloses practically nothing of the details of 
the negotiations. 


The 80-cent provision does not expressly ban the pur- 
chase of nonsignatory coal by a signatory. It does, how- 
ever, constitute a restriction upon a signatory’s purchase 
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of such coal, while freely permitting the purchase of sig- 
natory coal, and BOOA says in its brief that the pro- 
vision constitutes a costly economic restraint that was 
intended to induce a signatory to mine more coal ‘‘wherever 
practicable’ rather than to engage in subcontracting. The 
provision applies to supplemental coal as well as to sub- 
stitute coal, however. 


The Union asserts in its brief that the provision 


does not in anywise restrict or prohibit a signatory’s 
purchase of coal from any coal producer except to 
the extent of compensating the contract unit for the 
loss of job opportunities and security attending the 
purchase of nonsignatory coal. It does not restrict 
or prohibit a purchasing signatory’s employees from 
handling purchased coal because produced by a non- 
signatory, or one engaged in a labor dispute, or one 
in disfavor with the contracting union, or because 
that union labels the purchased coal as “hot.” Nor 
does it undertake to extend any provisions of the new 
Agreement to employees of unorganized producers. 
[Emphasis added.] 


The term “contract unit,” as used in the above quotation, 
means a unit coextensive with the signatories to the 1950 
Agreement as amended during 1964, 


The Respondents’ position essentially is that the Union 
did not have a dispute with a nonsignatory seller of coal 
which the Union sought to resolve by closing the signatory 
market to a nonsignatory; that instead the Union had a 
dispute with any of BCOA’s commercial operators who 
were purchasing coal that their employees could have 
mined, that the Union had like disputes with all other 
signatories, and that the disputes were resolved bargain- 
ing unit by bargaining unit, beginning with BCOA, by 
adoption of the 80-cent provision as an economic restraint 
on such purchases. Thereafter, any signatory in one bar- 
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gaining unit became free to buy from any signatory in 
the same or another unit, and the buyer pays no penalty 
because the seller already has paid 40 cents per ton. On 
the other hand, a nonsignatory cannot sell to a signatory 
unless the latter will bear the penalty or unless the non- 
signatory will lower the price of his coal so as to enable 
the signatory to pay it. 


We now consider the Union’s and BCOA’s position that 
there is a single signatory-wide unit. We approach the 
problem by reference to two cases. In Orange Belt Dis- 
trict Council of Painters No. 48 v. N.L.R.B., 328 F. 2d 
534, 538, 55 LRRM 2293, 2295-96 (C.A.D.C.), the following 
appears: 


The key question presented by subcontracting 
clauses in union agreements with general contractors 
is whether they are addressed to the labor relations 
of the subcontractor, rather than the general contrac- 
tor. If so, they are secondary .... The test as to 
the “primary” nature of . . . subcontractor clause[s] 
. . . [is] whether the clauses are “germane to the 
economic integrity of the principal work unit” and 
seek “to protect and preserve the work and standards 
{the union] has bargained for’’ or instead “extend 
beyond the [contracting] employer and are aimed 
really at the union’s difference with another em- 
ployer.’ [footnotes omitted.] 


In Meat and Highway Drivers, etc., Local Union No. 710, 
International Brotherhood of Teamsters v. N.L.R.B., 335 
F. 2d 709, 713-14, 56 LRRM 2570, 2573 (C.A.D.C.), the 
Court said that a labor organization may validly protect 
“unit” work by seeking a contractual provision which would 
“remove from the employer the temptation of cheap labor 
through substandard contracting,” and that 


Resolution of the difficult issue of primary versus 
secondary activity .. . involves consideration of two 
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factors: (1) jobs fairly claimable by the bargaining 
unit, and (2) preservation of those jobs for the bar- 
gaining unit. If the jobs are fairly claimable by 
the unit, they may, without violating either § 8(e) 
or § 8(b)(4)(A) or (B), be protected by provision for, 
and implementation of, no-subcontracting or union 
standards clauses in the bargaining agreements. Activ- 
ity and agreement which directly protect fairly claim- 
able jobs are primary under the Act. Incidental sec- 
ondary effects of such activity and agreement do not 
render them illegal. Thus the ‘‘cease doing business’’ 
language in §8(e) cannot be read literally because 
inherent in all subcontracting clauses, even those ad- 
mittedly primary, is refusal to deal with at least some 
contractors. [footnotes omitted] 


The Union, quoting from Orange Belt, argues that the 
80-cent provision “is germane to the economic integrity 
of the principal work unit’? and seeks “to protect and 
preserve the work” that the Union has bargained for. The 
Union and BCOA, however, specifically disclaim any con- 
tention that the employees of all signatories constitute a 
single unit appropriate for the purposes of collective bar- 
gaining, and the record is clear that there are numerous 
bargaining units, some being association-wide, some so 
small as to consist of few employees. Nevertheless, both 
BCOA and the Union argue that the work unit in this 
case should be found to be a unit of all employees of all 
signatories. According to BCOA, 


It is true that the [80-cent] clause does not provide 
for the payment of eighty cents per ton on coal that 
one signatory acquires from another signatory; but 
this is wholly consistent with the Union’s primary 
objective in preserving work opportunities for UMWA 
members. It naturally makes no difference to the 
Union whether signatory operator A purchases coal 
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from signatory operator B since its interest is in em- 
ployees employed by signatory operators generally.” 


The Union relies heavily upon the dissent of Board 
Member Jenkins in the Supplemental Decision in Galligan, 
148 NLRB at 256-60. Member Jenkins said: 


The Welfare Fund is administered under a single 
agreement, nationwide in scope, and separate from 
any agreement covering wages, hours, and other work- 
ing conditions. It is executed by all employers having 
agreements with the Union and provides for a single 
system of administration, of employer contributions, 
and of eligibility and level of benefits for all employees. 
In these circumstances it would appear, contrary to 
the view of my colleagues, that there exists a single 
industry-wide bargaining unit for Welfare Fund mat- 
ters. . 


Whether the [80-cent] clause be considered a pro- 


hibition on subcontracting work to those outside this 
broad unit who make no Welfare Fund contributions, 
or simply a requirement that the Welfare Fund con- 
tributions be maintained for coal which is subcon- 
tracted, the effect is to preserve this work standard 
against impairment through subcontracting to those 
who are able to produce more cheaply because they do 
not meet this standard. 


Although the Union relies upon Member Jenkins’ views, 
it offered no evidence other than the 1950 Agreement and 
amendments thereto that there is ‘“‘a single system of ad- 
ministration’’ of the Fund, ‘‘of employer contributions”’ to 
it, and “of eligibility and level of benefits for all em- 


18In Local Union No. 710, 335 F. 2d at 716, 56 LRRM at 2575, the Court 
said that ‘‘[a]n additional reason for the Board’s decision . . . is that the 
union’s object in bargaining for this clause was to aid union members gen- 
erally, rather than members of the unit. We agree that such an object is 
secondary... .’’ 
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Captive Operators, some or all of whom are 


e€ paid 40 cents per 

but would be obligated to pay 80 cents 

per ton on coal produced at mines where the employees are 

represented by another labor organization. Third, some 

. honsignatories are bound by the 80-cent provision while 

others are not. As we have seen, Davison, which is River- 

ton’s parent Corporation, is a nonsignatory whose em- 

ployees are represented by a labor organization other than 

the Union. But, as we also have seen, Davison is bound 
by the provision because it is an affiliate of Riverton. 


Additional questions from Member Jenkins’ dissent in 
Galligan are pertinent. He said: 


Here the fa 
and 
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[BCOA], the Union successfully negotiated agreements 
with other groups of operators, and with individual op- 
erators, which conformed to the initial agreement. 
The Union’s goal in so doing was to achieve untform- 
ity of conditions in its contracts; and by this practice 
it has achieved and maintained such uniformity since 
1950. [emphasis added] 


In this connection, BCOA says in its brief: 


Without regard to bargaining units, the Union has an 
undeniable interest in preserving Union standards and 
conditions of employment, which are common to all 
the employees of all signatory employers from en- 
croachment through the contracting out of coal pro- 
duction. This objective of the UMWA is applicable 
generally to all employees who work for signatory 
operators whether they constitute a single unit or sev- 
eral different units for bargaining purposes. [em- 
phasis added] 


And the Union says in its brief: 


[T]he issue of subcontracting was of a primary nature 
{emphasis in original] between UMW and signatory 
operators in negotiating a collective bargaining con- 
tract and the Union’s purpose was to protect the job 
opportunities and security provided for, and the in- 
tegrity of, the national, industry-wide collective agree- 
ment and its work unit. This is manifest from the 
fact that so long as coal is produced by signatories 
under the national agreement’s terms, its integrity is 
maintained: wages and working conditions are met, 
and the duty to pay the 40 cents a ton arises ‘‘on the 
production of coal”’... [emphasis added] 


The record in this proceeding precludes findings in ac- 
cord with the quotations immediately above from Member 
Jenkins’ dissent and the Respondents’ briefs. This is so 


because I sustained objections by BCOA and the Union 
when Dixie offered evidence to establish that the Union 
and some signatories have oral agreements pursuant to 
which such signatories are permitted to pay lower wages 
to employees and smaller payments into the Fund than are 
provided for in the written agreements. See footnote 14. 
It follows that the quoted contentions of BCOA and the 
Union may not be sustained unless first Dixie is afforded 
an opportunity to try to prove the contrary. 


Turning to the Respondents’ contention that the 80-cent 
provision is intended to protect employees’ job opportuni- 
ties, there are several defects in the contention. First, 
assuming arguendo that payments into the Fund consti- 
tute an appropriate method of compensation for loss of 
work, there is no evidence that one dollar, the figure Owens 
testified was the Union’s initial proposal, or the contract 
figure of 80 cents, or any other figure would be reasonable 
compensation for such loss. There is evidence, however, 
that the economic facts in the bituminous coal industry are 
such that the obligation to pay 80 cents per ton on non- 
signatory coal has resulted, and will result still further if 
the 80-cent provision should be fully enforced, in causing 
nonsignatories to become signatories or to lose signatories 
as a market for their coal. Second, in certain respects 
that provision does not protect the jobs of employees of 
signatories. A signatory is free under the contract to 
close any portion, or all, of his mining operations, to dis- 
charge his employees, and to fulfill his requirements for 
coal by purchasing from signatories within or outside his 
bargaining unit. Third, in respect to the contention that 
jobs at the mine of one signatory are fairly claimable by 
employees of another signatory, this contention might be 
more persuasive if the 80-cent provision were applicable 
only to the purchase of substitute coal. The record dis- 
closes that Riverton’s employees may not fairly claim the 
jobs of mining the coal that Riverton purchases. Riverton 
mines coal to the limit of its financial ability, and it pur- 
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chases supplemental coal only. Moreover, Riverton has 
been unable to purchase from signatories, at a price it can 
afford, as much coal as it needs, and I know of no theory 
consistent with the objectives of Section 8(e) under which 
the jobs of mining coal for sale to Riverton are fairly claim- 
able by employees of signatories who will not sell to 
Riverton at such a price.’® 


We have seen that the Respondents’ position, as well as 
the 80-cent provision, are phrased in terms of disputes be- 
tween the Union and signatory buyers. I find, however, 
that provision is really aimed at nonsignatory sellers.” 


16 Riverton has been purchasing coal since about 1947 and we have seen 
that some purchases were made from operators to whom Riverton had leased 
coal lands. We have scen too that Riverton has been a signatory for at 
least a decade. The Union, in its brief, point to portions of the 1950 Agree- 
ment as amended, which have been recited above, and it argues that Riverton 
covenanted that the Agreement ‘‘covered the opcration of all coal lands owned 
or held under lease by Riverton and that Riverton ‘will not lease out any 
coal lands as a subterfuge for the purpose of avoiding the application’ of 
the Agreements.’? The Union argues further that ‘‘despite its covenant, 
Riverton leased to others acreage it owned and subleased land it held under 
lease’’ and that Riverton, ‘‘having so violated its covenant and purchased 
coal from nonsignatories, producing coal on lands within the scope of the 
Agreements and thereby depriving UMW members of job opportunities of 
producing such coal as Riverton required, it now attempts to employ such 
breach to condemn the [80-cent] clause by which UMW sought to protect the 
job opportunities of its members.’’ This contention was not raised at the hear- 
ing and witnesses for Riverton were not questioned about it. Moreover, River- 
ton has had no opportunity to respond to it. Insofar as there is evidence, 
however, it discloses that Riverton has mined coal to the extent of its financial 
resources and that it still needs to buy coal in order to mect its customers’ 
demands, 


17 Both the Union and BCOA objected at the hearing to the admission of evi- 
dence concerning the effects of the 80-cent provision upon the businesses of 
operators, including Riverton and Dixie, contending that the secondary effects 
of the provisions are incidental to a contract that directly protects fairly 
claimable jobs. I believe, however, that the evidence concerning such effects 
has probative value in determining whether that provision, although phrased 
in terms of being aimed at the practices of signatory buyers, in reality is 
aimed at the labor relations of nonsignatory sellers. In Local Union No. 710, 
335 FP. 2d at 716, 56 LRRM at 2575, the Court said: 


To conclude that a contract term falling within the letter of § 8(e) 
properly falls within its prohibition, there must be either a finding that 
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Although the provision has not been fully enforced, it has 
resulted in some nonsignatory sellers’ becoming signatories 
in order to preserve markets previously open to them,?® 
and it has caused some signatories to cease purchasing non- 
signatory coal in order to avoid the penalty. Other sig- 
natories who continue to deal in nonsignatory coal are not, 
insofar as the record discloses, complying with the 80-cent 
provision, and I repeat that the economics of the bitumi- 
nous coal industry are such that, if and when the provi- 
sion should be fully enforced, many, if not all, nonsigna- 
tories will be faced with two alternatives: to become signa- 
tories or to lose their signatory customers. The provision 
is, in effect, an invalid union signatory clause. 


In conclusion, I find that the term ‘principal work unit?’ 
as used in Orange Belt, supra, and the terms ‘bargaining 
unit’? and ‘‘unit’’ as used in Local Union No. 710, supra, 
mean units appropriate for the purposes of collective bar- 
gaining. I find further that the ‘“‘contract unit” urged by 
the Respondents is not a unit appropriate for such purposes 


both parties understood and acquiesced in a secondary object for the 
term or a finding that secondary consequences within § 8(e)’s intendment 
would probably flow from the clause, in view of the economic history 
and circumstances of the industry, the locality, and the parties, [foot- 
notes omitted] 


In a later opinion in the same case, the Court said that the ‘foperation’? of 
4 contractual provision may be considered in determining whether it violates 
Section 8(e). 348 F. 2d 803, 804, 59 LRRM 2689, 2690. 


18BCOA and the Union argue that they could lawfully have negotiated a 
provision prohibiting subcontracting, as was contained in the Kanawha Dis- 
trict Agreement of 1941, and that the 80-cent provision is merely less restric- 
tive. The fact, however, is that an agreement which prohibits subcon- 
tracting places no pressure upon a subcontractor to grant union recognition 
whereas an agreement which permits subcontracting may place substantial 
pressure upon a subcontractor to grant such recognition, 


19 Although the 1964 amendments to the 1950 Agreement do not expressly 
ban a signatory’s purchase of nonsignatory coal, the extra 40 cents per ton 
necessarily influences signatory buyers to deal only with signatory sellers in 
any instanco in which signatory and nonsignatory sellers offer coal at com- 
parable prices. 


320 


(nor do the Respondents contend that it is) and that the 
adoption of the Respondents’ theories concerning a con- 
tract unit cannot be reconciled with the purposes of Sec- 
tion 8(e) and the cases construing that section. Finally, I 
conclude that BCOA, the Union, and District 17 violated 
Section 8(e) of the Act by entering into agreements that 
contain the 80-cent provision. 


L. Tus viovations or Section 8(b) (4) (i) (ii) (A) axp (B) 


Insofar as pertinent, Section 8(b) provides that it shall 
be an unfair labor practice for a labor organization or its 
agents: 


(4) (i) to engage in, or to induce or encourage any 
individual employed by any person engaged in com- 
merce or in an industry affecting commerce to engage 
in, a strike... . or (ii) to threaten, coerce, or restrain 
any person engaged in commerce or in an industry 
affecting commerce, where in either case an object 
thereof is: 


(A) forcing or requiring any employer ... to enter 
into any agreement which is prohibited by section 
8(e) 5 


(B) forcing o rrequiring any person to cease... 
dealing in the products of any other producer... or 
to cease doing business with any other person... 


As recited, the record contains a stipulation that the 
Union, its Districts 17 and 28, and its Locals 6594 and 6937 
induced and encouraged employees of Ames and Buchanan 
to engage in strikes from July 13 through August 22, 1964, 
objects of which were to force and require Ames and 
Buchanan to become signatories to the 1964 amendments 
to the 1950 Agreement. The amended consolidated com- 
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plaint alleges that said Respondents thereby violated Sec- 
tion 8(b) (4) (i) (ii) (A).?° 


As also recited, the record contains a stipulation that the 
Union and its District 17 induced and encouraged River- 
ton’s employees to engage in a strike from April 10 to 15, 
1964, an object of which was to force and require Riverton 
to become a signatory to the 1964 amendment to the 1950 
Agreement. The amended consolidated complaint alleges 
that said Respondents thereby violated Section 8(b) (4) (i) 
(11)(A) and (B). 

It having been found that the 80-cent provision contra- 
venes Section 8(e), it follows that the allegations of the 
amended consolidated complaint concerning the conduct of 


the named labor organizations at the properties of Ames, 
Buchanan and Riverton are well-founded. I so find. 


Upon the basis of the above findings of fact and upon 
the entire record in this proceeding, I make the following: 


Conciustons or Law 


1. The Union, its Districts 17 and 28, and its Locals 6594 
and 6937 are labor organizations within the meaning of the 
Act. 


2. BCOA, Dixie, Ames, Buchanan and Riverton are en- 
gaged in commerce within the meaning of the Act. 


3. By entering into agreements containing the 80-cent 
provision, BCOA, the Union and District 17 have been en- 
gaged in unfair labor practices affecting commerce within 
the meaning of Section 8(e) and Section 2(6) and (7) of 
the Act. 


20 The charge in Case No. 5-CO-294 does not allege a violation of subsection 
(B) of 8(b) (4). IIt does allege, as does the amended consolidated complaint, 
that Respondents Hibbitts and Humphrey participated in inducing and en- 
couraging the strikes against Ames and Buchanan, but there is neither a 
stipulation nor evidence concerning the alleged conduct of Hibbitts and 
Humphrey, and the allegations respecting those two individuals will be dis- 
missed, 
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4. By inducing and encouraging employees of Ames and 
Buchanan to engage in strikes, and by threatening, co- 
ercing and restraining Ames and Buchanan, with objects 
of forcing and requiring Ames and Buchanan to become 
signatories to the 80-cent provision, the Union, its Districts 
17 and 28, and its Locals 6594 and 6937 have engaged in 
unfair labor practices affecting commerce within the mean- 
ing of Section 8(b)i(4) (i) (ii) (A) and Section 2(6) and (7) 
of the Act. 


5. By inducing and encouraging employes of Riverton to 
engage in a strike, and by threatening, coercing and re- 
straining Riverton, with an object of forcing and requiring 
Riverton to become a signatory to the 80-cent provision, 
the Union and District 17 have engaged in unfair labor 
practices affecting commerce within the meaning of Sec- 
tion $(b(4)(i)(ii)(A) and (B) and Section 2(6) and (7) 
of the Act. 


6. The allegations of the amended consolidated complaint 


that Respondents Hibbitts and Humphrey engaged in un- 
fair labor practices have not been sustained. 


RECOMMENDED ORDED 


Upon the basis of the findings of fact and conclusions of 
law, and pursuant to Section 10(c) of the Act and in order 
to effectuate the Act’s policies, I hereby recommend that: 


1. Bituminous Coal Operators Association, its officers, 
agents, successors and assigns, and International Union, 
United Mine Workers of America, and District 17 of said 
International Union, their respective officers, agents and 
representatives, shall cease and desist from: 


(a) Maintaining, enforcing, or giving effect to the 80- 
cent provision in the 1964 amendments to the National 
Bituminous Coal Wage Agreement of 1950. 

(b) Entering into, maintaining, giving effect to, or en- 
forcing any other contract or agreement, express or im- 
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plied, whereby any Signatory Operators ceases or re- 
frains, or agrees to cease or refrain, from handling, using, 
selling, transporting, or otherwise dealing in any of the 
products of any other employer, or from doing business 
with any other person, in violation of Section 8(e) of the 
Act. 


2. Said International Union and District 17, their re- 
spective officers, agents and representatives, shall addi- 
tionally cease and desist from (a) inducing or encouraging 
employees of Riverton Coal Company, or any other em- 
ployer, to engage in a strike or a refusal in the course of 
their employment to perform any services, and (b) threat- 
ening, coercing or restraining said Riverton, or any other 
employer, where in either case an object is to force or re- 
quire said Riverton, or any other employer, to enter into 
an agreement which is prohibited by Section 8(e) or to 
cease dealing in the products of any other producer or to 
cease doing business with any other person. 


3. District 28 and Locals 6594 and 6937 of said Inter- 
national Union, their respective officers, agents and repre- 
sentatives, shall cease and desist from (a) inducing or en- 
couraging employees of Ames Coal Company, Buchanan 
County Coal Corporation, or any other employer, to engage 
in a strike or a refusal in the course of their employment 
to perform any services, and (b) threatening, coercing or 
restraining said Ames or Buchanan, or any other employer, 
where in either case an object is to force or require said 
Ames or Buchanan, or any other employer, to enter into 
an agreement which is prohibited by Section 8(e). 


4. The Respondents named in Paragraphs 1, 2 and 3 
above (i.e., all Respondents in this proceeding except Hib- 
bitts and Humphrey) shall take the affirmative action set 
forth below in subparagraphs of this paragraph and in 
Paragraph 5 which is necessary to effectuate the policies of 
the Act. Copies of all notices described below are to be 
prepared by the Regional Director for the Fifth Region. 
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Each Respondent, upon receipt of its notices from the 
Regional Director, shall immediately have its notices signed 
by its representative and shall thereafter immediately post 
same at the places described below. Each Respondent 
shall also maintain its notices for at least 60 consecutive 
days after posting and shall take reasonable steps to ensure 
that same are not altered, defaced, or covered by any 
material. 


(a) Said Association and International Union shall post 
notices like Appendix C, attached hereto, in conspicuous 
places at each jobsite of each commercial operator who is 
a member of said Association and in said International 
Union’s business offices and meeting halls, including all 
places where notices to employees and union members 
customarily are posted.” 


(b) Said Association and International Union shall, 
promptly after receipt of copies of Appendix C from the 
Regional Director, return to him signed copies for posting 


by Dixie Mining ‘Company, if Dixie be willing, at all places 
where notices to Dixie’s employees customarily are 
posted. 


(c) Said International Union and District 17 shall post 
notices like Appendix D, attached hereto, in conspicuous 
places in these Respondents’ business offices and meeting 
halls, including all places where notices to members custo- 
marily are posted.” 


(a) Said International Union and District 17 shall, 
promptly after receipt of copies of Appendix D from the 


211£ these Recemmendations should be adopted by the Board, the words 
‘CAS ORDERED BY”? shall be substituted for ‘‘As RECOMMENDED BY A 
TRIAL EXAMINER OF’? in the notice. In the further event that the 
Board’s Order be enforced by a United States Court of Appeals, the words 
‘¢4 DECREE OF A UNITED STATES COURT OF APPEALS ENFORC- 
ING AN ORDER OF’? shall be inserted immediately following ‘‘AS 
ORDERED BY.’’ 

22 Footnote 21 is incorporated at this point by reference. 

283 Footnote 21 is incorporated at this point by reference. 


Regional Director, return to him signed copies for posting 
by Davison Fuel and Dock Company and said Riverton, 
Ames, and Buchanan, if those employers be willing, at all 
places where notices to their respective employees custo- 
marily are posted.** 


(e) Said District 28 and Locals 6594 and 6937 shall post 
notices like Appendix E, attached hereto, in conspicuous 
places in these Respondents’ business offices and meeting 
halls, including all places where notices to members cus- 
tomarily are posted.”> 


(f) Said District 28 and Locals 6594 and 6937 shall, 
promptly after receipt of copies of Appendix E from the 
Regional Director, return to him signed copies for posting 
by said Ames and Buchanan, if those employers be willing, 
at all places where notices to their respective employees 
customarily are posted.?° 


5. Each of the Respondents named in Paragraph 1, 2 
and 3 above shall notify said Regional Director in writing 


within 20 days from the receipt of this Decision what steps 
it has taken to comply herewith.” 


It is further recommended that the amended consolidated 
complaint be dismissed insofar as it alleges that Respond- 
ents Hibbitts and Humphrey engaged in unfair labor prac- 
tices. 


Dated at Washington, D. OC. 


A. Bruce Hunt 
A. Bruce Hunt 
Trial Examiner 


24 Footnote 21 is incorporated at this point by reference. 

25 Footnote 21 is incorporated at this point by reference. 

26 Footnote 21 is incorporated at this point by reference. 

27 If these Recommendations should be adopted by the Board, this provi- 
sion shall be modified to read: ‘‘Each of the Respondents named in Para- 
graphs 1, 2 and 3 above shall notify said Regional Director in writing within 
10 days from the date of this Order what steps it has taken to comply 
herewith.’’ 
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APPENDIX B 


UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND OF 1950 


APpPLicaTION oF Conrract To Coat Lanps 


Amend the section denominated ‘‘Application of Con- 
tract to Coal Lands”’ by striking out the language of that 
section and inserting in lieu thereof the following: 


‘As part of the consideration for this agreement, the 
Operators signatory hereto agree that this Agreement 
covers the operation of all of the coal lands, coal producing 
and coal preparation facilities owned or held under lease 
by them, or any of them, or by any subsidiary or affiliate 
at the date of this Agreement, or acquired during its term 
which may hereafter (during the term of this Agreement) 
be put into production or use. The Operators agree that 
they will not lease, license or contract out any coal lands, 
coal producing or coal preparation facilities for the pur- 
pose of avoiding the application of this Agreement or any 
section, paragraph or clause thereof.’’ 


APPENDIX C 
NOTICE 


To Auy SicgNatory OPERATORS TO THE NaTronaL Brruminovus 
Coan Wace AGREEMENT oF 1950, as AMENDED DuRING 
1964, anp THER Employees 


To Attu Memsers, OrFicers AnD AGENTS OF INTERNATIONAL 
Union, Untrep Mine Workers or AMERICA 


To Dre Minrxc Company anp Irs EMPLOYEES 


As Recommenvep By A Tria EXAMINER OF 
Tue Nationau Lasor Revations Boarp 


and in order to effectuate the policies of the National Labor 
Relations Act, we notify you that: 
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We Wau Nor maintain, enforce, or give effect to the 
80-cent provision in the 1964 amendments to the Na- 
tional Bituminous Coal Wage Agreement of 1950. 


We Witt Nor enter into, maintain, give effect to, or 
enforce any other contract or agreement, express or 
implied, whereby any Signatory Operator ceases or re- 
frains, or agrees to cease or refrain, from handling, 
using, selling, transporting, or otherwise dealing in any 
of the products of any other employer, or from doing 
business with any other person, in violation of Section 
8(e) of the Act. 


Brruminovus Coat Oprrarors 
ASSOCIATION 


(Representative) (Title) 


InrernationaL Union, Unrrep 
Ming Workers or AMERICA 


Dated: cise desert BY cokes j 
(Representative) (Title) 


This notico must remain posted for 60 consccutive days from the date 
of posting, and must not be altered, defaced, or covered by any material. 

If anyone has any questions concerning this notice or whether the Asso- 
ciation of the International Union is complying with its provisions, he may 
communicate with the Labor Board’s Regional Office, 707 North Calvert 
Street, Baltimore, Maryland 21202 (Tel. No. 752-2159). 
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APPENDIX D 
NOTICE 


To Ary Our Mempers, OFFICERS aND AGENTS 


To Davison Fur, anp Dock Company, 
Riverton Coat CoMPaNy, 
Ames Coan Company, 
Bucuanan County Coan Corporation, 
Anp THE EMPLOYEES 


As RecomMENDED By A Trtau EXAMINER OF 
Tre Nationa Lasor Revations Boarp 


and in order to effectuate the policies of the National Labor 
Relations Act, we notify you that: 


We Wu Nor maintain, enforce, or give effect to the 
80-cent provision in the 1964 amendments to the Na- 
tional Bituminous Coal Wage Agreement of 1950. 


We Wu Nor enter into, maintain, give effect to, or 
enforce any other contract or agreement, express or 
implied, whereby any Signatory Operator ceases or 
refrains, or agrees to cease or refrain, from handling, 
using, selling, transporting, or otherwise dealing in 
any of the products of any other employer, or from 
doing business with any other person, in violation of 
Section 8(e) of the Act. 


We Wau Nor induce or encourage employees of any 
employer to engage in a strike or a refusal in the 
course of their employment to perform any services, 
nor will we threaten, coerce or restrain any employer, 
with an object of forcing or requiring an employer to 
enter into an agreement which is prohibited by Section 
8(e) or to cease dealing in the products of any other 
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producer or to cease doing business with any other 
person. 


INTERNATIONAL Union, Unrrep 
Mivz Worrers or AMERICA 


Datedsesccsshe cle cacicts By Bt sais 2 se ie eee aca 
(Representative) (Title) 


Unrrep Mine Worxers oF 
America, District 17 


Dated 2 vex ancctaayinn By sielesbatcanieeGhres atte 
(Representative) (Title) 

This notice must remain posted for 60 consecutive days from the date 
of posting, and must not be altered, defaced, or covered by any material. 

If anyone has any questions concerning this notice or whether the In- 
ternational Union or District 17 is complying with its provisions, he may 
communicate with the Labor Board’s Regional Office, 707 North Calvert 
Street, Baltimore, Maryland 21202 (Tel. No. 752-2159). 


APPENDIX E 
NOTICE 
To Att Our Memsers, Orricers aNnp AGENTS 


To Ames Coan Company, 
Bucwanan County Coan Corporation, 
Awnp THeErr EmpLoyres 


As Recommenpep sy A Trib EXAMINER OF 
Tue Nationan Lazor RELATIONS Boarp 


and in order to effectuate the policies of the National Labor 
Relations Act, we notify you that: 


We Wit Nor induce or encourage employees of the 
above-named employers, or any other employer, to 
engage in a strike or a refusal in the course of their 
employment to perform any services, nor will we 
threaten, coerce or restrain said employers, or any 


330 


other employer, with an object of forcing or requiring 
an employer to enter into an agreement which is pro- 
hibited by Section 8(e). 


Unrrep Mine WorKERS OF 
America, District 28 


(Representative) (Title) 


Locan #6594, Unrrep Mine 
Workers or AMERICA 


(Representative) (Title) 


Locay +6937, Unirep Mine 
Workers or AMERICA 


This notice must remain posted for 60 consecutive days from the date 
of posting, and must not be altered, defaced, or covered by any material. 

If anyone has any questions concerning this notice or whether District 
28, Local 6594 or Local 6937 is complying with its provisions, he may 
communicate with the Labor Board’s Regional Office, 707 North Calvert 
Street, Baltimore, Maryland 21202 (Tel. No. 752-2159). 


National Labor Relations Board’s Decision and Order 


On March 17, 1966, Trial Examiner A. Bruce Hunt issued 
his Decision in the above-entitled proceedings, finding that 
the Respondents had engaged in and were engaging in cer- 
tain unfair labor practices, and recommending that they 
cease and desist therefrom and take certain affirmative 
action, as set forth in the attached Trial Examiner’s Deci- 
sion. Thereafter, the Respondents filed exceptions to the 
Trial Examiner’s Decision and supporting briefs, and 
Charging Party Dan S. Davison filed an answering brief. 
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The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Trial Examiner’s Decision, the 
exceptions and briefs,’ and the entire record in this case, 
and hereby adopts the findings, conclusions, and recom- 
mendations of the Trial Examiner, as modified herein. 


In Raymond 0. Lewis, et al., 148 NLRB 249, the Board 
reviewed the 80-cent clause involved in the instant proceed- 
ing and, with Member Jenkins dissenting, found that the 
clause imposed upon signatories to the UMW national 
agreement who purchased coal from nonsignatory oper- 
ators a substantial financial penalty designed to restrain 
such signatories from procuring or acquiring coal from 
nonsignatory producers, and that the clause was thus ‘“‘an 
implied union signatory agreement restricting the subcon- 
tracting of work to operators under contract with the 
UMW, without regard to unit considerations.’?? The 
latter conclusion rested on the Board’s finding, based on 


facts stipulated to the Board, ‘‘that the UMW national 
contract covers a multiplicity of bargaining units rather 
than a single industrywide unit.’’ 3 


The Trial Examiner herein, on the basis of the full 
record made before him, reached the same conclusions as 
did the Board in the previous case decided upon the par- 
ties’ stipulation. For the reasons stated in our previous 
decision, and based upon the findings of the Trial Exam- 
iner in the instant proceeding, we reaffirm our earlier con- 
clusion that the 80-cent clause is invalid under Section 8(e) 
of the Act. 


1The request of Respondent Unions for oral argument is denied, as the 
record herein, including the exceptions and briefs, accurately presents the 
issues and positions of the parties. 

165 NLRB No. 49, 


2148 NLRB at 255. 
3Id. at 254, 


On. the basis of the record herein, the Trial Examiner 
correctly found that the clause has caused some nonsig- 
natory operators to sign the UMW agreement in order to 
continue selling their coal to signatories, and caused some 
signatory operators to cease purchasing coal from non- 
signatories in order to avoid the 80-cent penalty which 
would be imposed under the contract if they continued to 
make such purchases. We find, therefore, as we did previ- 
ously and in agreement with the Trial Examiner, that, con- 
strued in the light of the economic realities of the bitumi- 
nous coal industry, the clause constitutes an implied agree- 
ment between the Union and signatory operators that the 
signatory operators will purchase coal only from other 
signatory operators. That the economic circumstances 
surrounding the operation of a provision alleged to con- 
travene Section 8(e) are cognizable in making a deter- 
mination of whether it does is made clear by the opinion 
of the United States Court of Appeals for the District of 
Columbia Circuit in Teamsters Local 710, v. N.L.R.B., 
where the court, at 355 F. 2d 709, 716, stated as follows: 


To conclude that a contract term falling within the 
letter of Section 8(e) properly falls within its pro- 
hibition, there must be either a finding that both par- 
ties understood and acquiesced in a secondary object 
for the term, or a finding that secondary consequences 
within Section 8(e)’s intendment would properly flow 
from the clause, in view of the economic history and 
circumstances of the industry, the locality, and the 
parties. (Emphasis supplied.) 


The Court agreed with the Board that where an object 
of a clause is to aid union members generally rather than 
members of the unit, the object is secondary and unlawful. 


This observation leads, of course, to the necessity of deter- 
mining the scope of the unit in question. As noted above, 


4 Teamsters Local 710, supra, at page 716. 
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we rejected in the earlier Lewis case the contention that 
there is a single industrywide bargaining unit coextensive 
with the signatories to the UMW national agreement. This 
finding was based upon the pattern of bargaining within 
the industry—conducted on a separate basis by various 
associations and individual operators—and the consequent 
lack of the requisite joint intention by all signatories to be 
bound by group, rather than individual, action. The Trial 
Examiner reached the identical conclusion in the instant 
case, relying additionally upon the decisions of the D.0. 
Cireuit in Teamsters Local 710, supra, and Orange Belt 
District Council of Painters No. 48 v. N.L.R.B., 328 F. 2a 
534. We agree with the Trial Examiner that, under those 
decisions, the ‘‘unit’’ for which subcontracting clauses may 
lawfully seek to preserve work are units appropriate for 
collective bargaining within the meaning of Section 9 of 
the Act. As noted by the Trial Examiner, the Court in 
both of these cases reviewed the test to be applied in deter- 
mining the primary or secondary nature of subcontracting 
clauses. In Orange Belt, the Court stated the question ag 
follows: 


We have phrased the test as whether the clauses are 
“‘germane to the economic integrity of the principal 
work unit,’? and seek ‘‘to protect and preserve the 
work and standards [the union] has bargained for,’’ 
or instead ‘‘extend beyond the [contracting] employer 
and are aimed really at the union’s difference with 
another employer.’’ (Footnotes omitted). 


In Teamsters Local 710, supra, the Court used the phrase 
‘bargaining unit”’, rather than ‘‘principal work unit’’, as 
in Orange Belt. We believe that the Court used two phrases 
as synonymous and that it intended to give the phrase 
“bargaining unit’’ its customary meaning. Moreover, in 
Teamsters Local 710, the Court cited with approval a por- 


S Orange Belt, supra, 328 F. 2d at 538, 
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tion of the dissenting opinion by Chairman McCulloch and 
Member Brown in that case, noting the mandatory nature 
of bargaining over the protection of unit work; a concept 
confined by definition to the context of negotiations con- 
ducted in appropriate bargaining units. 


In the light of these intervening decisions of the Court 
of Appeals, we conclude that the units which control the 
determination of the primary or secondary nature of sub- 
contracting clauses are those units found by the Board 
under its customary standards to be appropriate for col- 
lective-bargaining purposes, and that such units in the 
present case are the single employer and multiemployer 
association units for which separate negotiations are con- 
ducted with the UMW. 


To broaden the scope of permissible ‘‘unit-work protec- 
tion’? clauses to encompass provisions directly or indirectly 
limiting the doing of business to the various associations 
and single employers under contract with the union would 
destroy the distinction now well established in the law 
between unit-work protection and union signatory clauses® 
and substantially nullify the Congressional purpose in 
adopting the prohibitions of Section 8(e). Thus, under 
the clause in this case, a producer could purchase coal 
from any signatory operator, regardless of whether the 
latter is within the producer’s own employer association 
(bargaining unit), without being required to make the 
80-cent payment. [Therefore, since the operators from 
whom he might obtain additional coal—be it supplemental 
or substitute—without the penalty are not limited to those 
within the unit, the clause cannot be said to preserve work 
opportunities for employees in that unit.] Nor does the 
80-cent penalty clause qualify as a wage standards pro- 
vision designed to prevent the undermining of established 


6 District No. 9, International Association of Machinists (Greater St. Louis 
Automotive Trimmers, etc.) 134 NLRB 1354, enfd. 250 F. 2d 33 (C.A.D.C.). 
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working conditions in the principal work unit. Such a 
provision may lawfully restrict subcontracting to organized 
and unorganized employers who maintain a wage scale 
and working conditions commensurate with those of the 
employer who is party to the collective-bargaining agree- 
ment, unless the surrounding circumstances disclose that 
the parties intended an unlawful secondary objective.’ But 
the instant penalty clause does not qualify as a wage 
standards provision because a penalty is imposed when- 
ever unit work is subcontracted to nonsignatory operators 
without regard to the wage standards of such employers. 


We reaffirm, therefore, our previous conclusion that the 
Respondent’s contention that the 80-cent clause is a lawful 
work preservation clause must be rejected, inasmuch as the 
claimed protection of work extends beyond the bargaining 
units.® 


ORDER 


Pursuant to Section 10(c) of the National Labor Rela- 
tions Act, as amended, the National Labor Relations Board 
adopts as its Order the Recommended Order of the Trial 
Examiner, and hereby orders that the Respondents, Inter- 
national Union, United Mine Workers of America, its 
Districts 17 and 28, its Locals 6594 and 6937, the officers, 
agents, and representatives, and Bituminous Coal Opera- 


7 Teamsters Local 710, supra; Truck Drivers Union, Local 413 v. N.L.E.B., 
334 F, 2d 539, cert. denied 379 U.S. 916, 


8It is thus apparent that our holding that the 80-cent clause is unlawful 
is founded specifically upon the finding that there exists in the Bituminous 
Coal Industry a multiplicity of collective-bargaining units. We are unable to 
understand, therefore, the basis of our dissenting colleague’s contrary in- 
terpretation of our Decision herein. The dissent also misconstrues our dis- 
cussion with respect to the effect of the clause on signatory and nonsignatory 
operators. We hold merely, under accepted principles, that since the 80-cent 
clause allows signatory operators to do business with coal operators outside 
of their collective-bargaining unit only if such operators have a collective- 
bargaining agreement with the UMW, it constitutes an implied union signatory 
agreement and thus falls within the ban of Section 8(e). 
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tors Association, its officers, agents, successors, and assigns, 
shall take the action set forth in the Trial Examiner’s 
Recommended Order. 


Dated, Washington, D. C. June 16, 1967 


Frank W. McCvuttocx, Chairman 
Joun H. Fannine, Member 
GeraLp A. Brown, Member 
Sam Zacort, Member 


Nationa Lazor Retations Boarp 
(SEAL) 


Member Jenkins, dissenting: 


In my dissenting opinion in the Lewis case,°® I fully set 
forth my reasons for finding that the welfare fund clause 
at issue was not invalid under Section 8(e) of the Act. In 
the instant case, involving the same clause, the record 
before the Board does not persuade me that there is any 
error in my conclusion in Lewis that there exists a single 
industry-wide bargaining unit for welfare fund matters. 
Nor does it persuade me that the clause was not intended 
to and does not operate to protect and preserve the work 
standards for which the Union has bargained. In my 
previous opinion, I noted my disagreement with the ma- 
jority’s characterization of the clause as a penalty and 
would end my dissent here were it not for the fact that the 
majority in the instant case also seems to be saying that 
even if they agreed with me as to the existence of an in- 
dustry-wide unit, the clause would still be illegal so long 
as there were some signatories and nonsignatories in the 
industry who for economic reasons would be affected by 


9 Raymond O. Lewis, et al., 148 NLRB 249, remanded 350 F. 2d 801 
(C.A, D.C.). 
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its operation either through a cessation of doing business 
with each other or of nonsignatories becoming signatories,” 


In my view, such a conclusion certainly does not square 
with our decisions that a clause prohibiting all subcontract- 
ing of unit work is valid under Section 8(e). Nor does it 
comport with our decision in Highway Truckdrivers and 
Helpers, Local 107, et al.” where we specifically rejected 
the argument that the disruption of long established busi- 
ness relationships was a circumstance sufficient to estab- 
lish an unlawful secondary object within the intent of 
Section 8(e). Yet the majority now appears to say that 
since the clause caused the cessation of subcontracting by 
some signatories with some non-signatories it is not and 
cannot be related to the work and wage standards of the 
employees in the bargaining unit. This conclusion can 
stand only if in determining the legality of the clause we 


10In this regard, it would appear that I misconstrued the majority ’s opinion 
in the prior case for there I expressed my understanding that the majority 
would havo held the clause valid had it been placed in the industry-wide 
welfare fund agreement because it would have protected the work and 
standards of that unit. 


The Trial Examiner has clearly premised his finding of a violation on such 
reasoning. Thus ho states: 


We have scen that the Respondents’ position, as well as the 80-cent 
provision, aro phrased in terms of disputes between the Union and 
signatory buyers, I find, however, that provision is really aimed at non- 
signatory sellers. Although the provision has not been fully enforeed, 
tt has resulted in some nonsignatory sellers becoming signatories in order 
to preserve markets previously open to them, and it has caused some 
signatories to cease purchasing nonsignatory coal in order to avoid the 
penalty. Other signatories who continue to deal in nonsignatory coal are 
not, insofar as the record discloses, complying with the 80-cent provision, 
and I repeat that the economies of the bituminous coal industry are such 
that, if and when the provision should be fully enforced, many, if not 
all, nonsignatorics will be faced with two alternatives: to become signa- 
tories or to lose their signatory customers. The provision is, in effect, 
an invalid union signatory clause. (Emphasis supplied.) (Footnotes 
omitted). 


11159 NLRB No, 1. 
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substitute our judgment for that of the Union as to what 
the amount of the compensation to the welfare fund should 
be to equalize the wage standards throughout the industry 
and protect the integrity of the industry-wide welfare 
fund. But the Union’s judgment in this respect is not open 
to review by this Board. Nor in my judgment should we 
venture into the uncharted area of making economic ap- 
praisals of the means chosen by a union to protect lawful 
employee interests. 


Therefore, for the reasons set forth in my prior opinion 
and for the further reasons stated here, I would hold that 
the welfare fund clause is lawful under Section 8(e) and 
dismiss the complaint herein. 

June 16, 1967 


Howarp JENKINS, JR., Member 


Nationa, Lasor Rextations Boarp 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1967 


No. 21,129 


InTernationaL Union, Unirep Mine Workers or AMERICA, 
Its Districts 17 and 28, and Its Locals 6594 and 6937 
Petitioners, 

v. 


Nationa, Lasor Reuations Boarp, Respondent, 
Dixie Minine Co., Dan 8S. Davison, [ntervenors. 


No. 21,226 
Narionan Lasor Reuations Boarn, Petitioner, 
v. 
Biruminovus Coan Oprrators Association, Respondent. 
Before: Tamm, Circuit Judge, in Chambers. 


Prehearing Order 


Counsel for the parties in the above-entitled cases having 
submitted a proposed prehearing conference stipulation, 
and the stipulation having been considered, it is 


Orperep that the attached stipulation is hereby approved 
and shall control further proceedings in these cases unless 
modified by further order of this court, and that the stip- 
ulation and this order shall be printed in the joint appendix 
herein. 
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Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the Court’s approval, hereby stipulate 
and agree with respect to the issues and the joint appendix 
as follows: 


I. SrareMentT OF THE IssuES PRESENTED 


All parties to the proceeding agree that the following 
is an issue in this case. 


1. Did the National Labor Relations Board err in hold- 
ing that a clause contained in the parties’ collective bar- 
gaining agreement, to wit, the National Bituminous Coal 
Wage Agreement as amended on April 2, 1964, pertain- 
ing to the United Mine Workers Welfare and Retirement 
Fund of 1950, popularly known as the 80-cent clause, vio- 
lated Section 8(e) of the National Labor Relations Act. 


The National Labor Relations Board and the United Mine 
Workers state issue (2) as follows: 


2. In this case the violations of Section 8(b) (4) (i) (ii) (A) 
and (B) of the Act are dependent upon a finding of a vio- 
lation of Section 8(e). Therefore, if the Court finds that 
Section 8(e) has been violated then, by prior stipulation, 
the Union, its Districts 17 and 28, and its Locals 6594 and 
6937, violated Section 8(b) (4) (i) (ii)(A) with respect to 
Ames Coal Company and Buchanan County Coal Corpora- 
tion, and the Union and its District 17 violated Section 
8(b) (4) (i) (ii) (A) and (B) with respect to Riverton Coal 
Company. 


Intervenor Dan S. Davison states the portion of issue (2) 
with which it is involved as follows: 


Did the Board err in holding that the International Union 
and District 17, their respective officers, agents and repre- 
sentatives, violated Section 8(b) (4) (i) (ii)(A) and (B) by 
inducing or encouraging employees of Riverton Coal Com- 
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pany to engage in a strike or a refusal in the course of 
their employment to perform any services, and by threaten- 
ing, coercing or restraining Riverton, where in either case 
an object was to force or require Riverton to enter into 
an agreement which is prohibited by Section 8(e) or to 
cease doing business with any other person. 


The Bituminous Coal Operators Association and Dixie 
Mining Company do not object to issue (2) as stated by 
the Board. 


JI. Aut Parties Are In AGREEMENT WitH Respecr To 
THE Joint APPENDIX AS FoLLows: 


1. The relevant portions of the record shall be reduced 
to a joint appendix containing this prehearing conference 
stipulation and the materials the parties shall designate. 


2. The Union shall designate those portions of the record 
required to be reproduced by the Rules of this Court (in- 
eluding the Board’s Decision and Order and the Trial Ex- 
aminer’s Decision) and shall bear the cost of reproducing 
these materials. 


3. Each party shall designate such additional material 
as it wishes to reproduce and shall bear the cost of re- 
producing the material which it designates. 


4. The Union and the Board have served their respective 
designations on the other parties. The Bituminous Coal 
Operators Association shall serve its designation on the 
other parties on or before October 4, 1967. The Dixie 
Mining Company shall serve its designation on the other 
parties on or before October 11, 1967. The Union shall be 
responsible for the printing of the joint appendix. 


5. Forty-five (45) copies of the joint appendix shall be 
printed under this stipulation; the required number of 
copies shall be filed with the Court and the remaining 
copies shall be divided among the parties. 
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6. In order to assure that the filing of briefs will not 
be delayed pending the printing of the joint appendix, all 
briefs may initially be filed in typewritten form with 
record reference to the original transcript and exhibits. The 
joint appendix will be filed with the Court not later than 
15 days after the Union’s brief, in typewritten form, is 
filed. 


7. The briefs of intervenors Dixie Mining Company and 
Dan S. Davison will be due in Court at the same time as 
the Board’s brief. 


8. The parties and the Court may refer to any portion 
of the original transcript of record or exhibits therein which 
has not been reproduced, it being understood that any por- 
tion of the record thus referred to will be printed in a 
supplemental joint appendix. 


Dated at Washington, D. C. 
this 28th day of Sept., 1967. 


Marcet MaLLet-PRevost 
Marcel Mallet-Prevost 
Assistant General Counsel 
Nationa, Lasor Retations Boarp 


Epwarp L. Carey 
Edward L. Carey 
United Mine Workers 


Guy FarMer 
Guy Farmer 
Bituminous Coal Operators Association 


Frank H. Srewan 
Robert J. Townsend 
Dan S. Davison 


Oru L. Livpast, JR. 
Orlin L. Livdahl, Jr. 
Dixie Mining Company 
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Birumrnous Coat Operators Association, 
Respondent. 


On Petition to Review an Order of the National Labor 
Relations Board 


BRIEF OF PETITIONERS IN CASE NO. 21,129 


JURISDICTIONAL STATEMENT 


On June 16, 1967, the National Labor Relations Board 
(hereinafter referred to as the Board) rendered a Decision 
and Order holding that the 80-cent clause relating to the 
United Mine Workers of America Welfare and Retirement 
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Fund of 1950 as contained in the National Bituminous 
Coal Wage Agreement of 1950 as amended effective April 2, 
1964, is in violation of See. 8(e) of the National Labor 
Relations Act, 29 U.S.C. Sec. 158(e) (Member Howard 
Jenkins, Jr. dissenting), and directing petitioners to cease 
and desist from maintaining, enforcing or giving effect to 
said clause, or from entering into any similar contract or 
agreement (J.A. 330). 


Petitioners filed herein a Petition to Review and Set 
Aside this final order of the Board (R. 3). Thereafter 
the Board answered, seeking enforcement of its order 
against petitioners (R. 31). 


Jurisdiction is predicated upon Sec. 10(e) and (f) of 
the National Labor Relations Act, 29 U.S.C. Sec. 160(e) 
and (f). 


STATEMENT OF THE CASE 


This is a petition to review and set aside a decision of 
the National Labor Relations Board, 165 N.L.R.B. No. 49 
(1967), affecting the future security of every miner in 
the bituminous coal industry, whether he be an employee 
of a coal operator who is a signatory or a non-signatory 
to the National Bituminous Coal Wage Agreement of 
1950. At stake is whether their trust fund® is entitled 
to a royalty payment on every ton of coal which is produced, 
procured or acquired by any signatory operator. At stake 
is whether, ‘‘. . . jointly with employees of other em- 
ployers . . .’’* without regard to bargaining units, these 
employees, their families and dependents will continue to 
receive from their Trust Fund the hospitalization, medical 


1165 N.L.B.B. No. 49 (1967). 


2The effect on employees of non-signatory coal operators is explained, p. 
6 and fn. 10, wmfra. 


8 United Mine Workers of America Welfare and Retirement Fund of 1950. 
429 U.S.C. Sec. 186(c) (5). 
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care, pensions, funeral and survivor benefits which they 
have earned. 


I. History of the Litigation 


The Protective Wage Clause contained in the 1958 
amendments to the National Bituminous Coal Wage Agree- 
ment of 1950 was the subject of charges filed before the 
Board. Proceeding upon a stipulated record, the Board 
held that the Protective Wage Clause violated Sec. 8(e) 
of the Act (144 N.L.R.B. 228 at 238-39). Upon motion for 
reconsideration, the Board, en banc, was unable to arrive 
at a majority decision. 


The 1964 amendments to the National Bituminous Coal 
Wage Agreement of 1950, which did not renew the Protec- 
tive Wage Clause, became effective April 2, 1964 (J.A. 11). 
Petitioners moved the Board to adjudge them in com- 
pliance with the Board’s prior order pertaining to the 
Protective Wage Clause case, alleging that the 1964 amend- 
ments did not renew the Protective Wage Clause and that 
these amendments were not in violation of Sec. 8(e) of the 
Act. 


After giving all parties an opportunity to show cause, 
the Board adjudged that the 80-cent welfare clause con- 
tained in the 1964 amendments violated Sec. 8(e) of the 
Act (148 N.L.R.B. 249).5 


5 The 80-cent clause provided: 


‘“.. . During the life of this agreement there shall be paid into such 
Fund by each Operator signatory hereto the sum of forty cents (40¢) 
per ton of two thousand (2,000) pounds on each ton of bituminous coal 
produced by such Operator for use or for salo. On all bituminous coal 
procured or acquired by any signatory Operator for use or for sale (i.e., 
all bituminous coal other than that produced by such signatory Operator) 
there shall, during the life of this Agreement, be paid into such Fund 
by each such Operator signatory hereto or by any subsidiary or affiliate 
of such Operator signatory hereto the sum of eighty cents (80¢) per ton 
of two thousand (2,000) pounds on each ton of such bituminous coal so 
procured or acquired on which the aforesaid sum of forty cents (40¢) 
per ton had not been paid into said Fund prior to such procurement or 
acquisition.’’ 
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The Union petitioned this Court to review and set aside 
both Decisions and Orders of the Board. While the causes 
were pending before this Court, despite objections by peti- 
tioners, the Board directed the Trial Examiner to proceed 
with hearings in the 80-Cent Welfare Clause case. These 
hearings were completed May 11, 1965 (J.A. 240). 


On August 4, 1965, this Court vacated the Decisions and 
Orders of the Board in both the Protective Wage Clause 
case and the 80-Cent Welfare Clause case and remanded 
both cases back to the Board for further determination, as 
the record was insufficient. Lewis v. NURB, 122 U.S. App. 
D.C. 118, 350 F.2d 801 (1965). 


Upon remand, the Board itself remanded the Protective 
Wage Clause case to the Trial Examiner for further hear- 
ings, which resulted in a decision that the Protective Wage 
Clause did not violate Sec. 8(e) of the Act. W. A. Boyle, 
et al., NURB Case No. 5-CHE-6, TXD-358-67 (June 20, 
1967). 


Unfortunately, following this Court’s remand, no further 
evidence was adduced in the 80-Cent Welfare Clause case. 
Subsequently the Trial Examiner issued his Decision and 
Proposed Order, which the Board affirmed after duly noting 
exceptions, holding that the 80-cent clause violated Sec. 8(e) 
of the Act (J.A. 330). 


Petitioners seek herein to have this Court review and set 
aside the Board’s Decision and Order. 


II. United Mine Workers of America Welfare and Retirement 
Fund of 1950 


The United Mine Workers of America Welfare and 
Retirement Fund of 1950 is an irrevocable discretionary 
trust, created by its settlors, the United Mine Workers of 
America and Coal Operators signatory to the National 
Bituminous Coal Wage Agreement of 1950, pursuant to 
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authority contained in the Labor-Management Relations 
Act, 1947, as amended, 29 U.S.C. Sec. 186 (c) (5).° 


This Trust, which as of 1967 had expended in excess of 
$2,300,000,000 in benefits,? has been the subject of con- 
siderable inquiry by this Court.* Relevant factors per- 
taining to this Trust, which have an important impact on 
the instant case, are as follows: 


1. This is an industry-wide Trust. 


2. Benefits are paid without regard to the monetary or 
geographical source of royalties. 


One trustee represents all coal operators signatory 
to the contract.® 


oe Trust operates on a pay-as-you-go financing 
asis, 


6 Kosty v. Lewis, 114 U.S. App. D.C. 343, 319 F. 24 744 (1963); Sturgill 
v. Lewis, 125 U.S, App. D.C. 335, 372 F. 24 400 (1966). 


7U.M.W.A. Welfare and Retirement Fund Report for the Year Ending June 
50, 1966, p. 3; U.M.W.A, Welfare and Retirement Fund Report for the Year 
Ending June 30, 1967, p. 5; Library of Congress Catalog Card No. 52-25786. 


8 Marlow v. Roche, 110 U.S. App. D.C. 120, 289 F. 2d 786 (1961); Kennet 
v. United Mine Workers of America (U.SD.C. D.C.) 183 F. Supp. 315, aff’d 
sub nom. Kennet v. Roche, No. 15892, D.C. Cir. (1960); Danti v. Lewis, 114 
U.S. App. D.C. 105, 312 F. 2d 345 (1962); Kosty v. Lewis, supra; Sturgill v, 
Lewis, supra, 


® The trust is administered by a three-member Board of Trustees, one of 
whom is appointed by the Union, one of whom is appointed by the signatory 
Coal Operators, and one of whom is a neutral party selected by the contract- 
ing parties. The trust indenture provides: id 


Action which may be required hereunder by the Operators for the 
appointment of a successor Trustce representing them, or which may be 
required in connection with any other matter hereunder, may be taken 
by those Operators who at the time are parties hereto, and authorization, 
approval, or ratification of Operators representing fifty-one percent 
(51%) or more of the coal produced for use or sale during the calendar 
year previous to that in which the action is taken shall be sufficient and 
shall bind all Operators. (J.A. 5, 10). 
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Full credit toward the required number of years of 
service is given even though employment is with a 
non-signatory operator.’® 


Congress, in enacting legislation authorizing this type 
of trust, took cognizance that it could be created for 
the benefit of employees of more than one employer 
or association thereof. 29 U.S.C., Sec. 186(c) (5). 


Some signatory coal operators become delinquent and 
fail to pay proper royalties to the Trustees, thus 
necessitating litigation to collect such payments. See 
the number of cases listed in Modern Federal Practice 
Digest, Vol. 33, Labor Relations, Key No, 131. 


TII. Economic Factors in the Bituminous Coal Industry 


Almost without exception, production of bituminous coal 
has declined steadily from a high of 630 million net tons in 
1947, to 413 million net tons in 1960 (J.A. 243). As produc- 
tion has decreased, so also has employment in the industry. 
In 1947, 402,000 men were employed in the industry. In 
thirteen years, this figure declined to a low of 139,000 em- 
ployees (J.A. 244). Technological changes and the competi- 
tion of other fuels were the major causes of these declines. 


IV. Substitute Coal 


As this Court recognized in Lewis v. NLRB, supra, one 
of the major concerns of the Union and its members was 
the nefarious practice of signatory operators purchasing 


10 This fact is applicable to cligibility requirements for pension benefits. 
Currently these eligibility requirements are: 


1. Age fifty-five or over at date of application. 

2. Twenty years service as an employee in a classified job for an employer 
in the coal industry. 

3. Permanently ceased work following regular employment for at least 
one full year as an employee in a classified job for an employer signa- 
tory to the National Bituminous Coal Wage Agreement. 


Theso eligibility requirements are applicable to those miners who ceased work- 
ing after February 1, 1965 (U.M.W.A, Welfare and Retirement Fund Report 
for the Year Ending June 30, 1967, p. 18, Library of Congress Catalog Card 
No. 52-25786). 
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substitute coal, that is, coal which they had the capacity 
to produce but which was purchased from operators 
maintaining substandard conditions of employment, thus 
permitting them to sell at cheaper rates. Efforts to stamp 
out this practice and preserve work opportunities for its 
employee-members by contractual restrictions upon sub- 
contracting have existed since 1941 (UMW Ex. 4-7). 


When this Court remanded the Protective Wage Clause 
case to the Board, further hearings were held pursuant to 
the mandate. The Office of the General Counsel, National 
Labor Relations Board, proffered statistical exhibits which 
demonstrated that in 1963 Bituminous Coal Operators 
Association members did not utilize their full capacity for 
the production of bituminous coal, even as to grades, nor 
did they purchase merely from their own members. 
Instead, approximately 90% of their purchases of substitute 
coal were from producers outside their organization. In 
1963, still not utilizing their full capacity, even with respect 


to various grades of coal, 80% of their purchases of 
substitute coal was from producers outside their own 
organization. 


Southern Coal Producers Association statistics showed 
that, in both 1962 and 1963, full capacity of the mines was 
not used, In 1962, despite having the capacity, purchases 
of substitute coal were made; 93% came from producers 
outside their association. In 1963, still not utilizing full 
production and thus engaging in the nefarious practice of 
purchasing substitute coal, a de minimis amount was pur- 
chased in excess of their total capacity, although their 
figures were not complete.” 


11 Since no further hearings were held in this cause following remand in 
Lewis v. NLEB, supra, the Court should take judicial notice of these exhibits 
in W. A. Boyle, et al., supra, which is part of the same remand, Fletcher v. 
Evening Star Newspaper Co,, 77 U.S. App. D.C. 99, 133 F. 2d 395 (1942) 
holds: ‘‘... it is settled law that the court may take judicial notice of other 
cases including the same subject matter or questions of a related nature 
between the same parties... .’’ 
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V. Evidence Adduced at the Hearings 


The only testimony elicited concerning the intent of the 
contracting parties was related by John Owens, Inter- 
national Secretary-Treasurer of the United Mine Workers 
of America (J.A. 201). His testimony, which was uncon- 
tradicted, related that the Union initially demanded a 
$1.00 per ton welfare clause on coal procured or acquired 
(J.A. 203). Negotiators representing management opposed 
this demand until March 23, 1964, when the present 80-cent 
clause was adopted (J.A. 202-03, 210-13). 


Mr. Owens, who has participated in contract negotiations 
since 1921, testified that the Union’s purpose was: to 
preserve, as far as possible, job opportunities of its 
members; to get coal operators to expand their production 
facilities; to prevent subcontracting when the purchased 
coal could be produced in the signatory’s own mine; and to 
protect the employees’ equity in their Trust Fund (J.A. 
202-03, 205-08, 212-14, 216-17). 


Riverton, a signatory coal operator since 1955, not only 
produced coal, but made substantial purchases of coal from 
their twenty-six (26) to forty (40) lessees, seventy-five per- 
cent (75%) of which were non-signatory coal operators 
(J.A. 36). These purchases occurred despite Riverton’s 
having ‘‘a whole acreage’’ of coal seams which were not 
in production (J.A. 60). 


In addition to purchasing the coal of their lessees, River- 
ton furnished to them, at a price, engineering services, 
supplies and trucking, and received land royalties from 
them (J.A. 79, 80). The price of coal which Riverton pur- 
chased from their lessees, however, was higher than the 
cost of production per ton by Riverton (J.A. 61, 62). Prior 
to executing the 1964 contract, neither Riverton nor the 
non-signatory coal operators paid any royalty on the coal 
purchased by Riverton (J.A. 37, 38). 


After executing the 1964 contract, Riverton informed its 
lessees that their agreements with Riverton were cancelled. 
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New agreements were drawn, but only five (5) of the 
lessees signed the National Bituminous contract (J.A. 
71). Instead of compelling companies to become signa- 
tories, the 1964 contract had the opposite effect. 


Although Riverton claimed that in the three-month period 
prior to April 1, 1964, coal mined and purchased was 
45,000 tons more than in the three-month period thereafter, 
its vice-president testified that there was no differential 
in the purchase price between union and non-union coal, 
all being purchased at $4.00 per ton (J.A. 54), 


Dixie Mining Company, a non-signatory operator, was 
unable to sell to signatory operators after the effective 
date of the 1964 contract because its potential customers 
insisted that Dixie Mining Company absorb the 80-cent 
charge, although the signatory would pay the same to 
the Trustees (J.A. 175-76, 255-56). Dixie Mining Company 
refused and sold its coal elsewhere (J.-A. 177). Its partner 
acknowledged that the problems of non-signatories could be 
avoided by forming their own sales cooperatives in order 
to sell their own coal, thus eliminating the middleman 
(J.A. 179). 


Ratliff - Elkhorn Coal Company of Pike County, Ken- 
tucky, signatories to the contract until 1959, did not oper- 
ate any mines during the year 1964 (J.A. 122, 105-06). 
Thomas B. Ratliff testified that his company’s sales were 
curtailed as a result of the 80-cent welfare clause contained 
in the 1964 contract (J.A. 108-09). His conclusion was 
difficult to understand, in view of the fact that his company 
handled 100,000 more tons of coal in 1964 than in 1963 (J.A. 
140). He further admitted that, since the effective date 
of the 1964 contract, he had sold to signatory operators 
and had not paid or absorbed the 80-cent charge (J.A. 109). 


When asked to relate specifically where he had lost 
business, Mr. Ratliff recounted a conversation he had 
concerning Consolidation Coal Co., wherein a representa- 
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tive of a sales agency company indicated that Consolidation 
Coal Co. would not purchase from non-signatory coal opera- 
tors (J.A. 110-11). Yet, Mr. McDowell, of Harlan County 
Coal Operators Association, testified that the non-signa- 
tory members of his association sold to Consolidation Coal 
Co. subsequent to the 1964 contract (J.A. 169). Mr. Rat- 
liff further conceded that profitable coal mining was de- 
pendent on many factors, including mechanization and 
geological conditions (Tr. 68492). On the one hand, he 
testified that neither handloading mines nor mechanized 
ones could operate profitably under the 1964 contract, yet 
admitted they could do so with the proper preparation 
plant (J.A. 123). His conclusion was predicated upon 
a cost analysis, but he testified that strip mining truck 
operations have “shot to pieces’’ every cost figure anybody 
knew (J.A. 139). 


W. Foster Mullins, Assistant Chief Mine Inspector for 
the State of Virginia, who seemed to have an erroneous 
concept of who was required to pay the 80-cent charge 
under the 1964 contract, admitted that, “if an operator 
could adapt to machinery, he might operate and pay the 
80-cents a ton.’’ (J.A. 147). 


Ben E. Tate, Jr., President of United Collieries, Inc., 
a coal sales company, testified that the 80-cent welfare 
clause prevented non-signatories from selling to signatory 
coal operators (J.A. 154-55, 158). He admitted that his 
sales in 1963 were only a little better than in 1964 (J.A. 
163). He further admitted that non-signatory coal oper- 
ators were selling to certain signatories (J.A. 159). 


It was apparent from the testimony proffered by inter- 
venors that the displeasure with the 1964 contract was 
directed to the wage scale, as well as to the 80-cent wel- 
fare clause (J.A. 140, 147, 171-72). The Harlan County 
Coal Operators Association conducted negotiations with the 
Union and offered terms substantially below Union scale, 
including a ten-cent (10¢) royalty to the Fund on all coal 
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produced for use or for sale. This was rejected (J.A. 167). 
Only two of its members signed the 1964 contract; the re- 
maining thirteen continued to do business as non-signa- 
tory operators, selling some of their coal to signatory 
operators (J.A. 164). 


VI. Decision of the Board 


Despite no further hearings being held pursuant to the 
remand of this Court in Lewis v. NIRB, supra, the Board 
determined that the 80-cent welfare clause violated Sec, 
S(e) of the Act. 165 N.L.R.B. No. 49 (1967). 


The Board reaffirmed its decision in Raymond O. Lewis, 
et al., 148 N.L.R.B. 249, that the 80-cent welfare clause, 
imposed upon signatories who purchased coal from non- 
signatory operators, was a substantial financial penalty 
designed to restrain such signatories from procuring or 
acquiring coal from non-signatory producers, and that, 
therefore, the clause was an implied union signatory 


agreement restricting subcontracting to operators under 
contract with the Union. This conclusion was predicated 
on the Board’s finding that the United Mine Workers of 
America’s national contract covers a multiplicity of bar- 
gaining units, rather than a single industry-wide unit. 


In the instant decision, the Board held that the work 
unit for which subcontracting clauses may lawfully seek 
to preserve work are units appropriate for collective bar- 
gaining within the meaning of Sec. 9 of the Act. The 
Board found that the units in the instant case were multi- 
employer association units and single employers for 
which separate negotiations are conducted with the Union. 
The Board concluded that since supplemental or substi- 
tute coal can be procured, without penalty, from operators 
who are not within the unit, the 80-cent welfare clause 
cannot be said to preserve work opportunities for em- 
ployees in that unit. It further held that the clause did 
not qualify as a wage standards provision, because a 
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penalty is imposed whenever unit work is subcontracted to 
non-signatory operators, without regard to the wage stand- 
ards of such employers. 


Member Howard Jenkins, Jr., in his dissenting opinion, 
reaffirmed his prior dissent in the Raymond O. Lewis case, 
supra, and found that the record did not establish any 
error in his prior conclusion that there is a single industry- 
wide bargaining unit for welfare fund matters. He further 
found that the clause was intended and did operate to 
protect and preserve the work standards for which the 
Union had bargained. The majority decision is construed 
by him as indicating that, even if they agreed as to the 
existence of an industry-wide unit with respect to welfare 
fund matters, the clause would still be illegal as long as 
there were some signatories and non-signatories in the 
industry who would be economically affected by its opera- 
tion, either through ceasing to do business with each other, 
or through forcing non-signatories to become signatories. 
The conclusion that the 80-cent welfare clause caused some 
signatories to cease subcontracting with non-signatories 
cannot be related to the work and wage standards of the 
employees in the Union. The conclusion can stand only 
if, in determining the legality of the clause, the Board 
substitutes its judgment for that of the Union as to what 
the Welfare Fund should receive in order to equalize the 
wage standards throughout the industry and protect the 
integrity of the industry-wide Welfare Fund. Mr. Jenkins 
concluded that the Board should not venture into the un- 
charted area of making economic appraisals of the means 
chosen by a union to protect lawful employee-interest. 


STATUTE INVOLVED 


Pertinent portions of the National Labor Relations Act, 
Section 8(e), 29 U.S.C. See. 158(e), are as follows: 


It shall be an unfair labor practice for any labor 
organization and any employer to enter into any con- 
tract or agreement, express or implied, whereby such 
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employer ceases or refrains or agrees to cease or 
refrain from handling, using, selling, transporting or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void... . 


STATEMENT OF POINTS 


1. In the instant case, an industry-wide unit is the prop- 
er work unit to consider in determining whether the 80- 
cent welfare clause is essential to the economic integrity 
of the principal work unit. 


2. Contrary to the usual case, the instant clause per- 
tains not to the collective bargaining unit, but to all em- 
ployees of both signatory and non-signatory coal operators 
in the country. 


3. The United Mine Workers of America Welfare and 
Retirement Fund of 1950, created pursuant to federal law, 
is an industry-wide, irrevocable, discretionary trust, which 
permits joint involvement by employees of more than 
one employer. 


4. The settlors of the Trust are the United Mine Work- 
ers of America and the Coal Operators signatory to the 
National Bituminous Coal Wage Agreement of 1950. Sig- 
natory coal operators act jointly in the nomination and 
administration of the Trust, as to one of a three member 
Board of Trustees. 


5. Benefits are payable by the Trustees, pursuant to 
federal law, without regard to the geographical origin of 
the royalties which comprise its assets. 


6. As the Trust pays hospital, medical, disability, 
funeral and survivor benefits to current employees of sig- 
natory operators and to their families and dependents, 
each employee of a signatory coal operator has a primary 
interest in knowing that all signatory operators, no matter 
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to what collective bargaining unit they belong, will pay 
royalties on each ton of coal produced, acquired, or 
procured. 


7. Where the dispute involving a subcontracting clause 
is with the general contractor, rather than with the sub- 
contractor, the dispute is primary and outside the inter- 
diction of Sec. 8(e) of the National Labor Relations Act. 


8. In the instant case, the Union’s primary dispute is 
with the general contractors who have engaged in the 
nefarious practice of purchasing substitute coal rather 
than utilizing their own capacity. 


9, An integral part of the 80-cent welfare clause is its 
self-policing aspects, which are clearly directed toward 
signatory employers, i.e., general contractors, and which 
encourage the prompt remittance to the Trustees of royalty 
payments. 


10. The General Counsel of the National Labor Rela- 
tions Board has completely failed to offer any proof of 
substantial supplemental coal purchases by signatory oper- 
ators as a group. 


11. Economically, the contested clause preserves those 
jobs which the workers would otherwise lose by their em- 
ployers making purchases of substitute coal, a practice 
readily recognized in the industry. 


12. The instant contested clause is also a union-stand- 
ards clause and is not subject to the prohibitions of Sec. 
8(e) of the Act. By imposing a royalty of eighty-cents 
(80¢) on coal which a signatory operator might procure 
from a non-signatory operator, the Union has predeter- 
mined the total cost which equals or exceeds the Union’s 
standards, a doctrine which this Court has previously 
approved. 


15 
SUMMARY OF ARGUMENT 


The 80-cent welfare clause is an amendment to the trust 
indenture contained in the National Bituminous Coal Wage 
Agreement of 1950. The settlors, pursuant to federal law, 
created an irrevocable, discretionary trust, which recog- 
nized that employees of one employer could jointly form 
a trust with employees of other employers. Its assets con- 
sist of royalties paid to the Trust on each ton of coal 
produced for use or sale. Its benefits are distributed with- 
out regard to the geographic origin of royalty receipts. 
Signatory coal operators act jointly in appointing one 
Trustee to the three-member Board. 


Any signatory operator, belonging to any collective bar- 
gaining unit, who evades or fails to pay the proper royal- 
ties to the Trustees adversely affects the present and 
future security of all signatory operators’ employees, their 
families and dependents. 


For these reasons, the principal work unit, as used in 


the phrase ‘‘germane to the economic integrity of the 
principal work unit,’’? refers to an industry-wide work 
unit in matters relating to the Trust Fund. 


The primary dispute, which led to the adoption of the 
80-cent welfare clause, was not with the subcontractor, 
but with the general contractors who were indulging in the 
noxious practice of purchasing substitute coal. Since the 
dispute was not with the subcontractors, and therefore did 
not constitute secondary pressure, it was outside the inter- 
diction of Sec. 8(e) of the Act. 


Elimination of signatory purchases of substitute coal 
will not only preserve and recapture employee jobs, but 
the 80-cent welfare clause will encourage all signatory 
operators to promptly remit their royalties to the Trus- 
tees. Its object is therefore primary. 


By means of the 80-cent welfare clause, the Union has 
determined that an additional eighty-cents over the normal 
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cost per ton of coal represents an equal or greater cost as 
compared with union standards, thus removing signatory 
coal operators from the temptation of procuring or ac- 
quiring coal from those operators able to sell at lower 
rates due to cheap labor and substandard conditions of 
employment. The total-cost doctrine has been approved 
by this Court. Considered as a union-standards clause, the 
80-cent welfare clause is primary and is outside the ambit 
of Sec. 8(e) of the Act. 


Union domination of the industry or the imposition of a 
national contract did not foreclose the view that secondary 
effects were only incidental or compelled a finding that it 
was a union signatory clause, where the Board made no 
such findings of fact. 


ARGUMENT 
I. The Proper Work Unit 


The determination of the proper work unit in this case 
involves questions of fact not ascertainable in the initial 
record before this Court. Lewis v. NURB, supra. Un- 
fortunately, the views of this Court on the issue of the 
proper work unit were not developed by proof at trial, as 
hearings in this case were completed several months prior 
to the entry of the Court’s opinion.” 


The Board, adhering to its previous view expressed in 
Raymond O. Lewis, supra, holds that the Union’s national 
contract covers a multiplicity of bargaining units rather 
than a single industry-wide unit. 148 N.L.R.B. 249, at 255; 
165 N.L.R.B. No. 49 (1967). Specifically, the Board now 
holds that the ‘‘unit’’ for which subcontracting clauses may 
lawfully seek to preserve work are units appropriate for 
collective bargaining within the meaning of Sec. 9 of the 
Act. Its ruling is predicated upon the pattern of bargaining 


12The hearings were completed May 11, 1965; the decision in Lewis v. 
NLEB, supra, was rendered Aug. 4, 1965. 
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within the industry and upon the lack of a requisite joint 
intention by all signatories to be bound by a single group." 


The Board has refused to consider or discuss the hybrid 
form of ‘‘work unit’? described by Member Howard 
Jenkins, Jr. in his dissents. Raymond 0. Lewis, supra; 
(J.A. 336). 


The industry-wide Trust Fund had its inception in 1946, 
pursuant to the Krug-Lewis Agreement.“ The present 
trust indenture, with minimal changes, has remained con- 
stant since its inception. It was expressly created pur- 
suant to federal law, a fact recognized by this Court.?* 
It is an irrevocable, discretionary trust, operating on 
a pay-as-you-go basis.18 


13 Collective bargaining has always followed a multi-employer pattern. 
From 1898 until 1927, the Union first negotiated agreements with the Central 
Competitive Ficld (Ohio, Indiana, Illinois and West Virginia), which set the 
pattern for negotiations in other areas. From 1934 until 1941, agreements 
first negotiated with operators in the Appalachian area served as the standard 
for the rest of the industry. In 1941, the Appalachian operators split into 
two groups, the northern group known as Bituminous Coal Operators Associa- 
tion, and the southern group known as Southern Coal Producers Association. 
Since 1945, a uniform standard agreement has been negotiated with the 
industry. From 1950 through 1964, the Union first negotiated with Bituminous 
Coal Operators Association and then presented the terms to Southern Coal 
Producers Association and other multi-employer associations, as well as to 
individual operators, This procedure has rosulted in a uniform contract 
throughout the industry, under which approximately 74% to 79% of all 
bituminous coal was produced during the years 1950-1961. Seo Lewis v. 
NLEB, supra, J.A. 15, 16, 24. 

14Tho mines were then under the control of the United States Government. 
Mr. Krug was Secretary of the Interior, 

15 E.g., in 1952 the royalty payment was increased to forty-cents (40¢) per 
ton of coal produced for use or for sale. 

16 Kosty v. Lewis, supra; Sturgill v. Lewis, supra. 

W7J.A. 5,7. 

18“«. ... The push button miners and the twenty-story-high power shovels 
that now dig most of America’s coal have pushed tens of thousands of miners 
out of the coal pits. But the royalties these machines pay into the welfare 
fund represent the only basis on which an industry with 100,000 active workers 
is able to carry 70,000 pensioners and spend $50 million a year on health and 
hospital services. And it is these same machines that have kept the mine 
price of coal low enough to prevent it from being squeezed out of the market 
by oil and natural gas.’’ New York Times, Aug. 12, 1966 (editorial, p. 30). 
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Benefits are payable, pursuant to federal law,” to sig- 
natory operators’ present employees, who receive hospital, 
medical, disability, funeral and survivor benefits.” Since 
the source of royalties has no bearing on ‘‘who”’ or ‘‘when’’ 
an eligible applicant will receive benefits, it follows that 
all coal miners of operators signatory to the national con- 
tract have a primary interest in the preservation of their 
Trust Fund for their own personal well-being, no matter 
to what employer collective bargaining unit they belong. 


Further, the signatory operators to the national contract 
select one trustee, by majority vote, as their representative 
in the administration of the Trust (J.A. 5, 10). 


The Board’s requisite of joint intention is fulfilled by 
the action of the employer settlors in acting jointly in 
the creation and administration of this Trust. 


The purchase of substitute coal by signatory coal opera- 
tors is a constant practice that is demonstrated in the 
record”! by the contractual efforts of the Union over a 


prolonged period to terminate this abuse and by evidence 
adduced by the NLRB General Counsel in the companion 
Protective Wage Clause case, following remand by this 
Court. 


Every time a signatory coal operator purchases sub- 
stitute coal, no matter whether he is an individual nego- 
tiator with the Union or a member of a multi-employer 
group, he is evading a royalty payment due the Trustees 
and depriving every employee of a signatory coal operator 
of economic protection of present benefits. 


Moreover, such practices affect future applicants for 
pensions and jeopardize the security of present pension 
beneficiaries of the Trust. 

1929 U.S.C. See. 186(c) (5). 

20 U.M.W.A. Welfare and Retirement Fund Reports, supra. 

21J5.A. 34, 36, 42, 213-14. 
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As Member Howard Jenkins, Jr. points out, with respect 
to matters affecting the Trust, there is a single industry- 
wide work unit. 


In Orange Belt Dist. Council of Painters v. NLRB, 117 
U.S. App. D.C. 233, 328 F. 2d 534 (1964), the Court was 
requested to construe paragraph 5 of the contract, which 
involved fringe benefits and had been construed by the 
Board as a penalty. As the record failed to contain para- 
graphs 4 and 5, the Court remanded the cause to the Board, 
specifically requesting evidence as to who received the 
payments under paragraph 5 and to whose benefit they 
inured.” 


It seems, therefore, that where the royalty payments 
are made to an industry-wide trust and inure to the 
benefit of employees of all signatory operators, then the 
economic work unit whose security is protected is an 
industry-wide unit. 


I. The Primary Dispute 


The critical question presented by any clause designed 
to in any way restrict subcontracting is whether the clause 
is addressed to labor relations with the subcontractor, 
rather than with the general contractor. Orange Belt Dist. 
Council of Painters v. NLRB, supra at 538. If the dis- 
pute is with the subcontractor, then the object is secondary 
and falls within the prohibition of Sec. 8(e) of the Act. 
Sec. 8(e), of course, cannot be read literally Meat and 
Highway Drivers, Dockman, etc. v. NLRB, 118 US. App. 
D.C. 287, 335 F.2d 709 (1964). Inherent in all subcon- 
tracting clauses, even those admittedly primary, is the re- 
fusal to deal with some contractor. National Woodwork 
Manufacturers Association v. N.L.R.B., 386 US. 612, 87 
S. Ct. 1250, 18 L. Ed. 2d 357 (1967), Meat and Highway 
Drivers, supra at 713-14. One must look to see whether the 
clause was primary or secondary as to the contracting 


22 Orange Belt Dist. Council of Painters v. NLEB, supra at 536 n. 4, 540. 
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employer. Building and Constr. Trades Council of San 
Bernardino and Riverside Counties v. NLRB, 117 US. 
App. D.C. 239, 328 F.2d 540 (1964). 


Despite historic efforts by the Union to contractually re- 
restrict the practice of signatory purchases of substitute 
coal, the conceded existence of such practice and the evi- 
dence adduced pursuant to this Court’s remand in Lewis 
v. NLRB, supra, demonstrating clearly signatory purchas- 
ing of substitute coal, it is difficult not to recognize that 
the dispute in this cause is manifestly with the general 
contractor and not with the subcontractor. 


Due to technological changes causing substantial unem- 
ployment in the bituminous coal industry, it was critically 
important to abolish signatory purchasing of substitute coal. 

This Court indicated in Lewis v. NLRB, supra, that, 
notwithstanding the primary object of the clauses therein, 
the Board could find that the Union’s dominance of the 
industry and the imposition of a nationwide agreement 
could foreclose the view that secondary effects were inci- 
dental, or that such dominance in the industry and imposi- 
tion of a national agreement required the conclusion that 
the clause was a union-signatory clause and thus within 
the ambit of Sec. 8(e) of the Act. Truck Drivers Local 
413, Teamsters Union v. NLRB, 118 US. App. D.C. 149, 
334 F.2d 539 at 548; cert. denied, 379 U.S. 916, 85 Sup. Ct. 
264, 13 L. Ed. 2d 186 (1964). 

It is to be noted, however, that the Board did not find 
that union dominance of the industry or the imposition of 
a national contract either precluded the opinion that sec- 
ondary effects were only incidental, or compelled a finding 
that this was a union-signatory clause. 


The Board’s finding that the 80-cent welfare clause is 
a union-signatory clause is predicated upon the fact that 
coal operators (from whom the signatory purchaser can 
obtain, without penalty, either supplemental or substitute 
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coal) are not limited to those within the collective bar- 
gaining unit; hence, this clause only aids union members 
generally, rather than preserving work or standards within 
the unit.? 


Since the clause pertains to the United Mine Workers 
of America Welfare and Retirement Fund of 1950, it is 
obvious, as heretofore demonstrated, that it does not merely 
aid union members generally, but specifically. 


TII. Self-Policing Aspects of the 80-Cent Welfare Clause 


‘*.,. there shall, during the life of this Agreement, be 
paid into such Fund by each such Operator signatory 
hereto ... the sum of eighty cents (80¢) per ton of two 
thousand (2,000) pounds on each ton of such bituminous 
coal so procured or acquired on which the aforesaid sum 
of forty cents (40¢) per ton had not been paid into said 
Fund prior to such procurement or acquisition.’’ 


An examination of the Annual Reports of the Trust” 
reveals the expenditures which the Trustees must meet in 
order to collect royalties from delinquent or nonpaying 
signatory operators. One need merely examine the Fed- 
eral Digest for only those cases involving legal issues raised 
in suits for collections of royalty payments. 


The 80-cent welfare clause was designed to encourage 
signatory operators to make prompt remittance of royalty 
payments. A signatory coal operator selling to another sig- 
natory operator would risk loss of business if he failed to 
promptly pay royalties to the Trustees. The net effect of 
the clause is to reduce the number of, and amounts due 


23 J.A. 330 at 335. See also District No. 9, Int’l, Ass’n. of Machinists v. 
NURB, 114 U.S. App. D.C. 287, 315 F. 24 33 (1962), but the preference 
clause contained therein fairly suggested a concurrence between the Union 
and the Association to boycott another employer for reasons not strictly 
germane to the economic integrity of the principal work unit.. 


24U.M.W.A. Welfare and Retirement Fund Reports, supra, 


22 
from, delinquent signatory operators, thus effectuating a 
savings which can be passed on to the beneficiaries of the 
Trust. 


IV. Work Preservation Aspects of the 80-Cent Welfare Clause 


We have heretofore demonstrated that purchasing substi- 
tute coal is a practice indulged in by signatory operators 
to the national contract, in violation of the same. As long 
as any coal operator purchases substitute coal, rather than 
utilizing his own capacity, jobs within the unit are lost. 
To prevent this, the 80-cent welfare clause places an addi- 
tional financial burden on the signatory operator who in- 
dulges in the practice, and this benefits all signatory 
operators’ employees. 


There has been much talk of supplemental coal, but 
General Counsel, who bears the burden of establishing the 
merits of his case by a preponderance of the evidence, has 
completely failed to establish that multi-employer collec- 


tive bargaining units are required to make substantial 
purchases of supplemental coal outside their collective bar- 
gaining unit. This Court, in Lewis v. NLRB, supra at 
803, posed the specific question which remains unan- 
swered.”* 


Jn the absence of General Counsel eliciting proof by a 
preponderance of the evidence, demonstrating that multi- 
employer collective bargaining units are required to make 
substantial purchases of supplemental coal outside their 


25 National Labor Relations Act, Sec. 10(c), 29 U.S.C. Sec. 160(c). 
26 The Court stated: 


. if the proper work units are the various multi-employer groups 
and individual operators with whom the union contracted, the question 
would arise whether the clause violates sec. 8(e) with respect to sig- 
natory groups which had among their members substantially all the coal 
production required for their members contracts. As in the case of a 
nationwide work unit, there might then be no substantial amounts of 
coal supplemental to the unit, even though a particular operator belong- 
ing to the unit might have to make supplemental purchases. 
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collective bargaining unit, the 80-cent welfare clause should 
be held not subject to the interdiction of Sec. 8(e) of the 
Act. 


V. Union Standards Aspects of the 80-Cent Welfare Clause 


Union-standards subcontracting clauses, contrary to 
union-recognition clauses, are primary and not within the 
intent of Sec. 8(e) of the Act. Meat and Highway Drivers 
v. NLRB, supra. Typically, these clauses permit sub- 
contracting by the general contractor only if the subcon- 
tractor maintains equal or better standards for his em- 
ployees than required by the union. Meat and Highway 
Drivers v. NLRB, supra. This Court has indicated that 
the same or greater wages and other benefits require 
only that the total cost to the general contractor be the 
same or greater, thus removing the temptation of cheap 
labor without requiring details identical with the union 
contract. Meat and Highway Drivers v. NLRB, supra at 
715 n. 15. 


The 80-cent welfare clause imposes a royalty payment 
to the Trustees of eighty cents (80¢) on each ton of coal 
which a signatory operator procures or acquires for use 
or for sale upon which the forty-cent (40¢) royalty has not 
previously been paid. Assuming, arguendo, that the signa- 
tory operator purchases coal from a non-signatory operator, 
his cost will be the price he pays the non-signatory, plus 
eighty-cents (80¢) per ton. The Union has determined that 
this amount represents a total cost which is equal to or 
greater than required under the Union’s contract, thus re- 
moving from the signatory operator the temptation to ac- 
quire coal (in all likelihood substitute coal) at a cheaper 
price than he himself can produce the coal. 


This Court has placed its imprimatur on the total-cost 
doctrine in relation to union standard subconstracting 
clauses. In the total absence of any proof, can the Board 
substitute its judgment for what constitutes the “total 
cost’”’ under this doctrine? 


24 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the National Labor Relations Board erred in holding 
that the eighty-cent (S0¢) welfare clause, pertaining to 
the United Mine Workers of America Welfare and Re- 
tirement Fund of 1950, violated Section 8(e) of the National 
Labor Relations Act and that, therefore, its Decision and 
Order should be reversed and set aside. 


Respectfully submitted, 


Epwarp L. Carey 
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THE ISSUE 


As stipulated by all parties, the single issue involving the 
Bituminous Coal Operators Association in this litigation is: 


‘‘Did the National Labor Relations Board err in hold- 
ing that a clause contained in the parties’ collective 
bargaining agreement, to wit, the National Bituminous 
Coal Wage Agreement as amended on April 2, 1964, 
pertaining to the United Mine Workers of America 
Welfare and Retirement Fund of 1950, popularly known 


as the 80-cent clause, violated Section 8(e) of the Na- 
tional Labor Relations Act.’’ 


The Issue 


Counterstatement of the Case 


- Relevant Prior Proceedings 


- History of Bargaining 
. Prior Work Preservation Attempts by UMWA .. 


. Intent of the Parties in Negotiating the 80 Cent 
Clause 


. Economies of Employment and Production in the 
Bituminous Coal Industry 


Statute Involved 


Argument 


I. The Principal Work Unit Within Which the 
Union Has Sought to Preserve the Work and 
Standards It Has Bargained for Is Coextensive 
With the Signatories of the Contract 


II. The Object of the 80 Cent Clause Is Primary and 


Legal 


Conclusion 
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Nationa Lazor ReLations Boarn, Petitioner, 
v. 


Biruminovus Coan Operators Association, Respondent. 


On Petition To Enforce an Order of the National Labor 
Relations Board 


BRIEF OF RESPONDENT 
BITUMINOUS COAL OPERATORS ASSOCIATION 


Respondent Bituminous Coal Operators Association 
(herein referred to as BCOA) files this brief on behalf of 
its commercial operator members. As stipulated in the 
proceedings before the Board, the ‘‘eaptive’’ operator mem- 
bers of BCOA (operators who produce coal as part of an 
integrated industrial operation, primarily steel companies) 
are not parties to the eighty-cent clause provision appear- 
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ing on the 1964 amendments to the National Bituminous 
Coal Wage Agreement of 1950, as amended (J.A. 160). 
The views expressed in this brief, therefore, represent the 
views of the commercial operator members of BCOA only 
and not its captive operator members, who are concededly 
in no way involved in this litigation. 


COUNTERSTATEMENT OF THE CASE 


In 1964 the UMWA entered into an agreement with 
BCOA. One of the terms of the new amendments was a 
change in the UMWA Welfare and Retirement Fund by 
terms of which the commercial operator members of BCOA 
agreed that on all bituminous coal procured or acquired by 
any signatory operator for use or sale on which the usual 
40 cent per ton royalty had not already been paid into the 
Welfare Fund an 80 cent per ton royalty would be payable 
to the Welfare Fund. 


An understanding of this clause and its purpose requires 
a brief exposition of related litigation involving the so- 
called ‘‘Protective Wage Clause’’, the nature of bargain- 
ing in the industry, the history of UMWA attempts to 
preserve jobs and job opportunities for its members, the 
economic facts concerning employment in the bituminous 
coal industry and the specific history of the 1964 
negotiations, 


1. 
Relevant Prior Proceedings 


In United Mine Workers Union, 144 NLRB No. 29 (1963), 
(herein referred to as the Galligan case), a panel of the 
Board found that a provision of the agreement as amended 
in 1958, known as the ‘‘Protective Wage Clause’’, violated 
Section 8(e) of the Act. That clause provided that all 
bituminous coal mined, produced or prepared by signa- 
tories to the agreement under a subcontract arrangement 
should be mined under terms and conditions which were 
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as favorable to the employees as those provided by the 
agreement. The Board found that the Protective Wage 
Clause was secondary and illegal in design and intent be- 
cause it ‘‘requires unorganized producers to adopt Union 
standards if they are to remain or become eligible to receive 
‘subcontracts’ from Signatory Operators’’, 


A subsequent motion of Respondents in that case for 
reconsideration by the Board, en banc was denied on De- 
cember 12, 1963 on the basis that the Board was unable 
to arrive at a majority decision disposing of the matter. 


Thereafter on April 2, 1964 BCOA and the UMWA 
agreed to amendments to the agreement. The 1964 amend- 
ments failed to renew the 1958 Protective Wage Clause, 
and provided, among other agreed upon terms and con- 
ditions of employment, for the so-called eighty cent clause, 
which is the subject of the present case. 


The UMWA then moved the Board, under the Galligan 


ease, the order in which the Board had not yet sought to 
enforce, to determine that the eighty cent clause was not 
violative of Section 8(e) of the Act and that compliance 
with the Board’s order in the Galligan case be duly noted 
and the case closed. 


The charging parties in the present case (Intervenors in 
this Court) filed their charges in April of 1964 attacking 
the validity of the eighty cent clause under Section 8(¢) of 
the Act. 


The Board, on May 18, 1964, issued an order to show 
cause why the Board should not grant the UMWA’s mo- 
tion, and expressly permitted the charging parties and 
Respondents in the present case to make written responses. 
Responses to this order to show cause were filed by charg- 
ing parties Dixie Mining Co., and Riverton Coal Company, 
who are Intervenors in this case, as well as by Respondents 
BCOA and UMWA. 
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On August 7, 1964 the Board, Member Jenkins dissenting, 
denied the UMWA’s motion, holding, for the limited pur- 
pose of the motion, that the eighty cent clause was not 
valid under Section 8(e) of the Act. 


The UMWA then filed with the United States Court of 
Appeals for the District of Columbia Circuit a petition to 
review and set aside both the Board’s Decision and Order 
of August 27, 1963 and its Supplemental Decision and 
Order of August 7, 1964. (Lewis v. NERB, No. 18,863). 
The Board then answered and cross-petitioned the same 
Court to enforce its Order of August 27, 1963. The Board 
also moved to enforce its Decision and Order of August 27, 
1963 against the respondents in that proceeding who had 
not filed a petition to review or set aside that Order of 
the Board (NLRB v. Foz, et al., No, 18,952). 


On August 4, 1965 the Court of Appeals remanded the 
Galligan case to the Board, stating that the Protective Wage 
Clause was a ‘‘union standards’’ clause and, under its de- 
cisions, ‘‘would not ordinarily violate §8(c) so long as 
it was ‘germane to the economic integrity of the principal 
work unit’, or sought ‘to protect and preserve the work 
and standards [the union] has bargained for’ ’’. Since the 
Court found that the Board had not defined the work unit 
in this case, it remanded for a determination of ‘‘the proper 
work unit in this case’? Lewis v. NLRB, 122 U.S. App. 
D. C. 18,350 F. 2d 801 (1965). 


Upon remand a Trial Examiner of the Board issued a 
decision on June 20, 1967 finding that the Protective Wage 
Clause did not violate Section 8(e) of the Act. The case 
is presently pending at the Board level. 


Four days earlier, on June 16, 1967 the Board had 
affirmed the Trial Examiner’s finding in this case that 
the eighty cent clause violated Section 8(e) of the Act. 
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2. 
History of Bargaining 


The history of bargaining in the bituminous coal industry 
was the subject of a stipulation in these proceedings (JA 
242-243). Briefly, the history shows that bargaining has 
“long followed a multiemployer pattern’, and that at 
present bargaining takes the following course: 

‘Since 1950, collective bargaining negotiations in the 
industry have been conducted under the following pat- 
tern. The Union first negotiates an agreement with 
representatives of the Bituminous Coal Operators As- 
sociation, The terms of the BCOA Agreement are then 
presented to the Southern Coal Producers Association, 
the Mid-west Operators Association and individual 
operators,”’ 
3. 
Prior Work Preservation Attempts by UMWA 


The record clearly discloses that the UMWA has, at 
least since 1941, been attempting to restrict signatories 
from contracting out production of coal, thereby causing a 
diminution in the jobs and job opportunities of employees 
of signatory operators. 


Thus, for example, the record shows that the ‘‘Kanawha 
District Agreement”’ dated August 22, 1941 provided: 


“‘The practice of subcontracting and the hiring of 
back hands for the mining and loading of coal shall 
not be permitted. This section shall not prohibit a 
group of miners working gang work in isolated places 
where the compensation paid is not less than the prices 
provided for in this contract’? (UMWA Ex. 5). 


In the Directive Order of the National War Labor Board, 
Section 8, dated June 18, 1943, that agency of the Federal 
Government decreed as follows: 

‘‘Each Agreement shall contain the following provi- 
sion relating to Leased Mines: 


‘“‘The Operators agree that they will not let any 
operating mines subject to this Agreement as a sub- 
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terfuge for the purpose of avoiding the provisions 
of this Agreement’? (UMWA Ex. 6). 


In the agreement of 1945 the following provision 
appeared: 


“<The Operators agree that they will not lease any 
operating mines subject to this Agreement as a sub- 
terfuge for the purpose of avoiding the provisions of 
this Agreement’? (UMWA Ex. 7). 


The efforts of the UMWA to obtain protection for the 
employees they represent from the signatory operators’ 
practice of purchasing coal, rather than producing it them- 
selves, culminated in execution in 1958 of the Protective 
Wage Clause. That agreement provided in pertinent part 
as follows: 


“«[T]he Operators agree that all bituminous coal mined, 
produced, or prepared by them, or any of them, or 
procured or acquired by them or any of them, under 
a subcontract arrangement, shall be or shall have been 


mined or produced under terms and conditions which 
are as favorable to the employees as those provided for 
in this Contract.”’ 


This agreement was superseded in the 1964 amendments 
by the 80 cent clause in issue here. 


4, 
Intent of the Parties in Negotiating the 80 Cent Clause 


The only direct evidence with respect to the intent of the 
parties who negotiated the 80 cent clause in the 1964 amend- 
ments to the contract was that of John Owens, International 
Secretary-Treasurer of the UMWA, who was a party to 
the negotiations (Tr. JA 201-203). 


Mr. Owens testified, without contradiction, that in the 
1964 negotiations the Union ‘‘demanded”’ the 80 cent pro- 
vision over the opposition of Respondent BCOA. He 
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stated that the Union’s purpose in demanding this clause 

was as follows: 
“It wag our purpose to preserve as far as possible 
the job opportunities of our members under the terms 
of the contract and to prevent as far as possible from 
contracting or subcontracting out of work, by coal 
operators that signed the agreement. We also hoped 
that it would induce the coal operators signatory to the 
contract to expand their production facilities and in- 
crease job opportunities and increase the time of the 
working time of our members by employers who signed 
the contract’ (JA 202-203). 


When asked why the Union settled on 80 cents, Mr. Owens 
stated as follows: 


“Well we asked the coal operators for $1.00 and we 
were only able to get them to agree to 80 cents after 
long hours and days of argument. It is our opinion 
this will reasonably compensate them for work lost 
and protect their equity in the Welfare Fund” (JA 
203). j 


Economies of Employment and Production in the 
Bituminous Coal Industry 


Employment of production workers in the bituminous 
coal industry has decreased steadily from 566,300 em- 
ployees in 1920 to 120,600 employees in 1963 (JA 244). 


One important source of concern claimed by the Union in 
gaining its objective of preserving work for its members 
is the per cent of production capacity not utilized by opera- 
tors. Thus, for example, in 1963 the average per cent of 
capacity utilized by operators was 73.2 per cent (JA 245). 
It is evident that by forcing operators who are signatories 
to the agreement to maintain a higher capacity utilization, 
work opportunities for UMWA members employed by 
signatory operators will be increased. Theoretically, at 
least, a full capacity utilization by signatory operators 
could effect a 26.8 per cent increase in employment 
opportunity. 
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One reason claimed by the UMWA for the per cent of 
capacity utilization in this industry revolves around the 
practice of signatory operators acquiring coal, instead of 
producing it themselves, to fulfill their commitments to 
customers. One reason for this practice is that the cost 
of coal so acquired may be less than the cost of producing 
it under the terms and conditions of the contract. It 
made economic sense, therefore, for operators signatory 
to the agreement to leave a considerable portion of their 
own capacity unutilized and, rather than producing coal 
themselves, to acquire coal for resale from other operators 
at a lower cost resulting from lower wage costs, or to lease 
out a part of their productive capacity to such operators. 


Normal union strategy in these circumstances would 
dictate a simple contract demand on the operators—namely, 
a demand to agree that signatories to the agreement would 
not acquire any coal from outside their own production 
for sale to consumers. 


As the Union knew, however, a simple contractual re- 
striction of this kind would not be practical in the bitu- 
minous coal industry, since it is recognized by all parties 
that there are occasions where signatory operators must 
acquire coal from outside their own production to fill 
particular orders from customers who might specify a 
grade of coal that the operator does not produce or an 
amount in excess of what the operator can currently pro- 
duce from its own capacity. In such circumstances, con- 
siderations wholly apart from the wage cost of acquiring, 
versus producing, dictate acquisition of coal from outside 
the signatory operator’s capacity. 


These economic realities dictated the Union’s choice of 
a contract proposal which would encourage, to the limit 
possible, the signatories to produce coal from their own 
capacity, yet leave them free, where circumstances re- 
quired, to purchase such coal from outside of their own 
production. 


9 


One effective method of achieving this objective was to 
make the purchase of coal from sources outside the opera- 
tor’s own capacity sufficiently costly for the operator in 
the ordinary course of business that it would make more 
economic sense for him to produce the coal himself, wher- 
ever practicable, thereby increasing the work opportunities 
of his employees. 


STATUTE INVOLVED 


The statute involved is Section 8(e) of the National Labor 
Relations Act, 29 U.S.C. §158(e). In pertinent part it 
provides: 


‘‘It shall be an unfair labor practice for any labor or- 
ganization and any employer to enter into any contract 
or agreement, express or implied, whereby such em- 
ployer ceases or refrains or agrees to cease or refrain 
from handling, using, selling, transporting or other- 
wise dealing in any of the products of any other em- 
ployer, or to cease doing business with any other per- 
son, and any contract or agreement entered into here- 
tofore or hereafter containing such an agreement shall 
be to such extent unenforceable and void...’ 


SUMMARY OF ARGUMENT 


The eighty cent clause, agreed to by BCOA and the 
UMWA in 1964, requiring signatory operators to pay 80 
cents per ton into the UMWA Welfare and Retirement 
Fund on each ton of coal acquired or purchased on which 
the usual 40 cents per ton royalty to the Welfare Fund 
had not been paid is a primary and lawful subcontracting 
clause addressed primarily to the job security and job 
preservation of employees of employers who are signatory 
to the National Bituminous Coal Wage Agreement. It is 
not secondary and illegal because it is not addressed pri- 
marily to the labor relations of nonsignatory employers. 


The primary nature of the clause is shown by the steady 
history of declining employment of miners by signatory 
operators while the production capacity of such operators 


10 


is not being fully utilized, and by the past practice of sig- 
natory operators of purchasing coal from operators who do 
not observe the standards in the UMWA agreement, rather 
than producing it themselves from their own production 
capacity because such acquisition or purchase for resale 
to customers is cheaper than producing the coal under the 
terms of the UMWA contract. 


The sole basis upon which the Board rejected the clause’s 
legality is erroneous as a matter of law. This Court framed 
the test of legality of subcontracting clauses in Orange 
Belt District Council of Painters v. NLRB, 117 U.S. App. 
D.C. 233, 328 F. 2d 534, in terms of ‘‘whether the clauses 
are ‘germane to the economic integrity of the ‘principal 
work unit,’ and seek ‘to protect and preserve the work and 
standards [the union] has bargained for’’’. The Board 
has erroneously construed this language as limiting sub- 
contracting clauses to protection of work within a unit 
found to be appropriate for bargaining under Section 9 
of the Act. Where, as here, there is a single, nationwide 
contract specifying uniform standards and conditions of 
employment, and the work sought to be protected, i.e., the 
mining of bituminous coal, is being and has traditionally 
been performed for signatory operators by employees rep- 
resented by the UMWA, there is a common, legitimate and 
primary interest of all employees of all signatory operators 
in restricting subcontracting of coal production by signa- 
tory operators to nonsignatory operators in order to pre- 
serve their jobs and job opportunities. 


In such circumstances the Board’s importation of bar- 
gaining unit considerations under Section 9 of the Act 
has no relevance to the determination of whether the clause 
is primary or secondary as the test has been explicated by 
the Supreme Court in National Woodwood Mfgrs. Assn. 
v. NLRB, 386 U.S. 612, 87 S.Ct. 1250, and the several de- 
cisions of this Court beginning with the Orange Belt 
District Council case, supra. 
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ARGUMENT 
L 


The Principal Work Unit Within Which the Union Has Sought 
To Preserve the Work and Standards It Has Bargained for 
Is Coextensive With the Signatories of the Contract 


The focal point of the Board’s resolution of this case 
was its erroneous legal premise that the principal work 
unit within which the Union sought to preserve the work 
and standards it had bargained for had to be a unit or units 
that were appropriate for the purposes of collective bar- 
gaining under Section 9 of the Act. That error infects 
the entire decision and requires this Court to reach a 
different result. 


This Court has stated in passing on the legality of sub- 
contracting clauses that a relevant inquiry to be made is 
whether the clause ‘‘was germane to the economic integrity 
of the principal work unit’? and ‘sought to protect and 
preserve the work and standards [the union] has bargained 


for’. Orange Belt District Council y. NLRB, 117 US. 
App. D.C. 233, 328 F. 2d 534, 538-39. 


The reason for the restriction of union-employer agree- 
ments for the protection of jobs and job opportunities to 
‘the principal work unit’? is evident. It insures that an 
agreement restricting subcontracting will not be entered 
into by the parties on the pretext of preserving and pro- 
tecting traditional jobs and job opportunities, while in 
reality the agreement seeks to prohibit the employer from 
contracting out work to persons whose employees perform 
types of work totally different than the type of work tradi- 
tionally performed by the employees of the contracting em- 
ployer. The ‘‘protection’”’ of such work is not germane to 
the principal work unit and does not protect and preserve 
the work the union has bargained for. This is work out- 
side the principal work unit, and the union’s attempt to 
obtain it through requiring one employer to agree to cease 
doing business with another is the kind of overreaching 
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proscribed by Section 8(e). This is the only relevance 1n 
determining the scope of the principal work unit. 


But here the work protection asserted by the Union 
goes to the essence of the traditional work that is per- 
formed by employees of all signatory operators, i.e., the 
mining of bituminous coal. This is the work for which 
the union has bargained and for which it has achieved 
uniform high standards in wages, hours and other terms 
and conditions of employment applicable to all signatories. 
It is work not only “fairly claimable’’ by employees of 
signatory operators, it is the work that they have tra- 
ditionally done.1 The eighty cent clause merely induces 
signatory operators not to undermine the standards the 
union has bargained for by the purchase of coal from 
persons not binding themselves to the standards in the 
agreement which are uniform for all signatory operators. 


The Board’s importation of the appropriate unit stand- 
ards under Section 9 of the Act into the question of the 
legality of a contract clause under Section 8(e) is wholly 
unwarranted. 


There is no single type of unit that is appropriate for 
collective bargaining in the bituminous coal industry. De- 
pending on the fortuitous circumstances of the desires of 
the employees, the bargaining history, the similarity of 
skills and working conditions and other factors, the Board 
may find single or multi-employer units appropriate (Perry 


1 The argument that in operation the cighty cent clause may go beyond work 
that is fairly claimable because the signatory may not have the capacity to 
produce (in amount or type) the coal required to fill a particular order does 
not defeat the legality of the clause. As this Court held in Meat g§ Highway 
Drivers Local 710 v. NLEB, 118 U.S. App. D.C. 287, 335 F. 2d 709, the con- 
cept of ‘‘jobs fairly claimable’’ includes ‘‘work recapture.’’ Where the 
record shows a loss of hundreds of thousands of jobs in the past several 
decades, the union should be permitted to exert pressures to require signatories 
to expand their production in order to recapture the jobs that have disap- 
peared through subcontracting out or leasing out of production or production 
facilities. 
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Coal Co., 125 NLRB 1256), or inappropriate (Alston Coal 
Co., 13 NLRB 683); it may find that particular mines of 
a single employer are or are not appropriate units (South- 
East Coal Co., 188 NLRB No. 71; Panther Coal Co., Inc., 
128 NLRB No, 45). The possibilities of what is an ap- 
propriate unit in the industry are virtually limitless. That 
the union and employers should have to guess what unit 
or units might ultimately be held ‘‘appropriate’’ for col- 
lective bargaining before being able to execute agreements 
containing inducements against subcontracting, like the 
80 cent clause, would constitute a triumph of empty legal- 
ism over common sense and a rational construction of 
Section S(e). 


The work sought to be protected by the 80 cent clause— 
the mining of coal—is similar at the operations of all the 
commercial signatories and has traditionally been done by 
the members of this union. The contract standards under 
which this work is done are common to all signatories. 
Whether there is uniform adherence to the provisions of 
the standard UMWA contract or not by signatories is 
quite irrelevant in proving that there is a common interest 
among all employees of all signatory operators to pre- 
serve the common standards for which the union has ne- 
gotiated with all signatories, 


The central inquiry under Section 8(e) is: Does the 
purchase of coal by signatories from nonsignatories repre- 
sent a threat to the jobs of employees of signatories? * 
The answer to this question must be in the affirmative. 
The fact that a particular purchase of particular coal by 


2Of course purchases by signatories from other signatorics do not repre- 
sent a threat to the jobs of employees of the purchasing operator since there 
is no cost inducement based on wage differential to substitute one signatory ’s 
production for another’s. That inducement is present only when a signatory 
operator purchases his coal production from an operator who produces it more 
cheaply because he has not bound himself to observe the high standards in 
the UMWA agreement. 


14 


a signatory from a non-signatory may itself represent 
no direct threat to signatory employers’ employees (be- 
cause of a theoretical inability of the signatory employers 
to furnish such coal) should not reflect on the legality of 
the clause. A clause seeking to make a distinction be- 
tween purchases of coal by signatories which directly 
threaten employees’ jobs from purchases that do not is 
obviously impractical, if not impossible, to devise and ad- 
minister. Operators would be encouraged to characterize 
all their coal purchases as not threatening jobs of signatory 
operators’ employees, and a complex and costly policing 
agency would be needed to review the nature of all coal 
purchases. See also footnote 1, supra. 


I. 
The Object of the 80 Cent Clause Is Primary and Legal 


The Board’s decision rejects the eighty cent clause sub- 
stantially on the basis that the ‘‘principal work unit’’ in 
which the union sought job protection was a unit wider 
than an appropriate bargaining unit. The rejection of 
the clause on such per se grounds tends to obscure the 
key question of whether the clause in object or maintenance 
is addressed to the job security of employees of signatory 
operators and is, thus, primary and legal, or whether it is 
addressed primarily to the labor relations of non-signatory 
operators and, therefore, secondary and illegal. See Na- 
tional Woodwork Mfgrs. Assn. v. NLRB, 386 U.S. 612, 
87 S. Ct. 1250. 


The record, it is submitted, discloses that the object and 
purpose of the clause is primary: 


1. There is no dispute that there has been a drastic 
diminution of jobs and job opportunities for employees 
of the signatory operators over the past several years. 
There is no dispute that a portion of the producing 
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capacity of the signatory operators has not been utilized. 
There is no dispute that in the past signatory operators 
have purchased or acquired coal from operators not ob- 
serving the wages, hours, and conditions of the UMWA 
agreement, rather than producing it themselves, for the 
economic reason that the lower wage costs of the non- 
signatory operators made it cheaper for the Signatory 
operators to purchase it from them rather than produce 
it under the terms of the UMWA contract. Thus the job 
security of employees of signatory operators is very much 
at stake when a signatory operator, rather than producing 
the coal, purchases all or a part of its coal requirements 
from a nonsignatory operator. 


2. The UMWA has traditionally attempted to preserve 
job seeurity for employees of signatory operators by pro- 
posing restrictions on the ‘subcontracting’? of coal. The 
eighty cent clause is merely the last in a long line of such 
contract clauses. 


3. The only direct evidence of the intent of the parties 
who negotiated the agreement concerning its purpose was 
given by Mr. Owens, the UMWA’s Secretary-Treasurer, 
who participated in the 1964 negotiations. His uncontra- 
dicted testimony was that the clause was proposed for the 
two-fold reason of (1) preserving jobs and job oppor- 
tunities for employees of signatory operators by discour- 
aging, to the extent possible, the subcontracting out of 
coal production, and (2) enlarging the production of sig- 
natory operators, thereby expanding jobs and job oppor- 
tunities for employees of signatory operators. 


There was some evidence that the operation of the 
eighty cent clause would result in some nonsignatory opera- 
tors becoming signatories in order to preserve their mar- 
kets and would cause some signatories to cease doing 
business with nonsignatories. 
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At most, this evidence proves the truism expressed by 
this Court in Meat & Highway Drivers Local 710 v. NLRB, 
118 U.S. App. D.C. 287, 335 F.2d 709, that ‘inherent in 
all subcontracting clauses, even those admittedly primary, 
is refusal to deal with at least some contractors’’. See 
also National Woodwork Mfgrs. Assn. v. NLRB, 386 U.S. 
612. 


Thus, for example, if the parties to the contract had 
agreed to ban all purchases of coal by signatory operators, 
as the Board in the original Galligan case held they had 
a right to do under Section 8(e), Riverton as a signatory 
would still have been required to cease purchasing coal 
from nonsignatories and Dixie as a nonsignatory would 
still be precluded from selling coal to signatories. Pre- 
sumably the ‘‘effects’’? of a complete ban would be far 
more extensive than the limited evidence of specific ces- 
sations of business introduced in this record. Yet the 
Board has already indicated that despite the more exten- 
sive “effects’’ of a complete ban, such a contract clause 
would not contravene Section 8(e). Thus, the effects of 
the clause cannot condemn it; for if, as the present record 
demonstrates, the objective of the clause is primary and 
not secondary, its effects in causing specific cessations of 
business are merely ‘‘incidential secondary effects’? in 
the language of this Court in the Meat & Highway Drivers 
Local 710 case, supra. The correct legal inquiry, there- 
fore, must start with the objective and not the effects; and 
if a proper objective appears, the effects are irrelevant. 


CONCLUSION 


The real issue in this case has been obscured by the 
Board decision which seeks to turn the inquiry from the 
lawfulness of clauses restricting subcontracting under Sec- 
tion S(e) to irrelevant appropriate unit issues under Sec- 
tion 9. This common administrative error of importing 
the rules devised for one situation and applying them 
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in an indiscriminate and formalistic manner to the de- 
termination of a wholly different question does not with- 
stand analysis. It merely begs the real question of whether 
the clause in question, by its terms, in its intent and in 
the circumstances of the industry seeks to protect the em- 
ployees covered by the uniform, nation-wide contract from 
the loss or diminution of their jobs and job standards 
through subcontracting, or, on the other hand, is actually 
directed toward organizing the employees of nonsignatory 
operators or forcing such operators to observe the terms 
of the UMWA contract. 


When viewed in this basic manner the 80 cent clause 
is disclosed as the continuation of a long-established policy 
of the UMWA to protect and preserve the jobs and job 
standards it has negotiated against the threat of loss or 
undermining represented by a practice of signatory opera- 
tors purchasing coal produced more cheaply than such 
signatory could produce himself under the Union contract. 


Respondent BCOA did not propose the eighty-cent clause. 
The record, on the contrary, shows that BCOA strenuously 
opposed the clause on economic grounds (J.A. 203, 208, 
209, 210-211). BCOA, however, never doubted or had 
reason to doubt the stated UMWA objective in demanding 
the clause—the preservation of job security for employees 
of signatory operators. Although BCOA opposed the 
eighty-cent clause in negotiations, it ultimately and reluc- 
tantly agreed to the clause under legitimate and tradi- 
tional economic pressure from the UMWA. Having agreed 
to the clause, and having been named in the Board’s com- 
plaint as violating Section 8(e) by such agreement, BCOA 
must defend its integrity and the integrity of the agree- 
ment it made. 


For these reasons Respondent BCOA respectfully re- 
quests the Court to find that its agreement to the 80 cent 
clause did not violate Section 8(e) and that enforcement 
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of the order of the Board insofar as it relates to BCOA 
be denied. 
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STATEMENT OF QUESTIONS PRESENTED 


I. Did the National Labor Relations Board err in hold- 
ing that a clause contained in the parties’ collective bar- 
gaining agreement, to wit, the National Bituminous Coal 
Wage Agreement as amended on April 2, 1964, pertaining 
to the United Mine Workers of America Welfare and Re- 
tirement Fund of 1950, popularly known as the 80-cent 
clause, violated Section 8(e) of the National Labor Rela- 
tions Act. 


II. Did the Board err in holding that the International 
Union, United Mine Workers of America, and its District 
17, and their respective officers, agents and representatives, 
violated Section 8(b) (4) (i) (ii) (A) and (B) of the Na- 
tional Labor Relations Act by inducing or encouraging em- 
ployees of Riverton Coal Company to engage in a strike or 
a refusal in the course of their employment to perform any 
services, and by threatening, coercing or restraining 
Riverton, where in either case an object was to force or 
require Riverton to enter into an agreement which is pro- 
hibited by Section 8(e) of the National Labor Relations 
Act or to cease dealing in the products of any other pro- 
ducer or to cease doing business with any other person. 
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Standards Clause 
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II. The Board Correctly Found That Petitioners Vio- 
lated Section 8(b) (4) (i) (ii) (A) and (B) of the 
Act With Respect to Riverton Coal Company .. 


III. Conclusion 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,129 


INTERNATIONAL UNION, UNITED MINE WORK- 
ERS OF AMERICA, ITS DISTRICTS 17 AND 28, 
AND ITS LOCALS 6594 AND 6937, 


ed Petitioners, 


NATIONAL LABOR RELATIONS BOARD, 
ong Respondent, 
DIXIE MINING COMPANY AND DAN &. DAVISON, 
Intervenors. 
No. 21,226 


NATIONAL LABOR RELATIONS BOARD, 
v. 
BITUMINOUS COAL OPERATORS ASSOCIATION, 
ene Respondent, 
INTERNATIONAL UNION, UNITED MINE WORK- 


ERS OF AMERICA, ITS DISTRICTS 17 AND 28, 
AND ITS LOCALS 6594 AND 6937, 


Petitioner, 


Intervenors. 


ON PETITION TO REVIEW AND SET ASIDE AN 
ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD AND ON CROSS-PETITION AND PETI- 
TION FOR ENFORCEMENT OF AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


BRIEF AND SUPPLEMENTAL JOINT APPENDIX OF 
INTERVENOR, DAN 8S. DAVISON 
COUNTER STATEMENT OF THE CASE 

The “Statement of the Case” appearing in the Peti- 
tioners’ brief contains inaccuracies and omissions. The 
significant facts, as found by the Trial Examiner and the 
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Board, will be summarized briefly and accurately as fol- 
lows: 

Intervenor, Dan S. Davison, was, at the time of the 
hearing herein, Executive Vice President of Davison Fuel 
and Dock Company and Riverton Coal Company (herein- 
after sometimes referred to as “Riverton’’) , a wholly owned 
subsidiary of Davison Fuel and Dock Company (herein- 
after sometimes referred to as “Davison”). (JA 32) River- 
ton employs approximately 155 employees who mine bitumi- 
nous coal in Riverton’s mines located in West Virginia. 
(JA 33; SJA ...) From January 1, 1964 to April 15, 
1964, Riverton operated three mines. (JA 33, SJA ...) 
At all times material herein, Riverton’s mining employees 
have been represented for purposes of collective bargaining 
by the Petitioners, United Mine Workers of America and 
its District 17 (hereinafter referred to as “Petitioners”). 
(JA 33) 

Riverton has traditionally purchased coal from other 
coal mining companies on the open market; this practice 
has existed since at least 1947. (JA 34; JA 75) Davison 
acts as the exclusive sales agent for all coal mined or pur- 
chased by Riverton. (JA 32; JA 33) During the repre- 
sentative period from January 1, 1964 to April 15, 1964, 
Riverton mined approximately 157,000 tons of coal from its 
own mines. (JA 33) During the same period, Riverton pur- 
chased over 100,000 tons on the open market from other 
mining companies. (JA 33-34) The purchased coal, like 
the coal mined by Riverton, was sold for Riverton by Davi- 
son. (JA 34) 

During the representative period (January 1, 1964 to 
April 15, 1964) Riverton purchased coal from forty-nine 
(49) different companies. (Davison’s Exhs. 7-G, 7-H and 
7-1) Riverton purchased coal from mining companies who 
were both signatory and non-signatory to contracts with 
the Petitioners. (Davison’s Exhs. 7-A—7-I; JA 197-198) 
These companies mined the coal from land leased to them 
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by Riverton or on their own land or other land over which 
Riverton had no control. (JA 198; Davison’s Exhs. 7-A— 
7-R) The companies trucked their own coal to Riverton; 
Riverton did not perform any trucking services for them. 
(JA 80; JA 82) All the selling companies were independent 
from Riverton and Davison; the various companies deter- 
mined how much coal to produce, performed their own 
processing of the coal, hired, paid and directed all the 
miners working in their respective mines and provided 
their own financing, capital and equipment. (JA 73; JA 77- 
79; JA 80; JA 81-82; JA 200) 

In tonnage purchased approximately seventy-five percent 
(75%) of the coal was acquired from operators who were 
not signatory to a contract with the Petitioners. (JA 35- 
36; Davison’s Exhs. 7-A—7-J ) 

Generally, Riverton purchased coal at a price of $4.00 
per ton; this was the selling price to Riverton by both the 
operators who were signatory to a contract with the Peti- 
tioners and those who were not signatory to a contract with 
the Petitioners. (JA 35; JA 54) The $4.00 per ton pur- 
chase price was for the most part uniform and any varia- 
tions were due to increased or decreased BTU quality of 
the coal purchased. (JA 33, JA 35; JA 63; Davison’s Exhs. 
7-A—T-R) 

Riverton has traditionally purchased coal from other 
coal operators because even though Riverton operated its 
mines at full capacity, and has increased its production and 
manpower over the years, it could not mine enough coal 
to fulfill its contracts and market requirements; this neces- 
sitated the purchase of coal from other operators to sup- 
plement Riverton’s own production. (JA 42-43; JA 60-61 : 
JA 76; JA 317-318) Although Riverton can mine coal from 
its own mines cheaper than it can purchase it from the 
various signatory and non-signatory operators at $4.00 
per ton, it must purchase coal since it cannot acquire, open 
and operate new mines because of its limited capital and 
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financial resources. (JA 60-62) At no time has Riverton 
ever purchased “substitute” coal, i.e. coal it could have 
produced but instead purchased because it was cheaper 
to purchase than produce itself; all its purchases have been 
of supplemental coal. (JA 43; JA 60-62; JA 76; JA 317- 
318) 

Riverton has been a signatory to contracts with Peti- 
tioners for at least a decade. (JA 59-60) Prior to the time 
Riverton became a signatory to Petitioners’ 1964 Amend- 
ments to the National Bituminous Coal Wage Agreement, 
it paid forty cents (40¢) per ton, under Petitioners’ then 
current contract, into Petitioners’ Welfare and Retirement 
Fund on each ton of coal it produced from its own mines. 
(JA 37) However, on coal Riverton acquired from other 
operators, signatory and non-signatory, it was not required 
to pay any money into Petitioners’ Welfare and Retirement 
Fund. (JA 37-88) 

Ninety percent (90%) of the coal mined and produced 
by Riverton was sold by Davison to the Cincinnati Gas 
and Electric Company at a price of $4.29 per ton. (JA 34- 
35; JA 42; JA 53-54) Another five percent (5%) of 
Riverton’s coal was sold for a price of between $4.29 and 
$4.75 per ton and the remaining five percent (5%) was 
sold at prices over $4.75 per ton. (JA 34-35) Both the coal 
Riverton mined and the coal it purchased from other coal 
operators was commingled together before sale so that 
ninety percent (90%) of the coal purchased from signatory 
and non-signatory operators at $4.00 per ton, as well as the 
coal mined by Riverton itself, was sold at a price of $4.29 
per ton to Cincinnati Gas and Electric Company. (JA 35- 
36; Davison’s Exhs. 7-A—7-R) 

Starting on April 10, 1964, Petitioners induced and 
encouraged the employees of Riverton to engage in a strike 
which lasted until April 15, 1964. (JA 28) It is undis- 
puted that an object of this strike was to force and require 
Riverton to enter into the 1964 Amendments to the Na- 
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tional Bituminous Coal Wage Agreement of 1950, and 
among the Amendments which Riverton was forced and 
required to agree to was the clause giving rise to the 
present litigation, commonly known as the 80-cent penalty 
clause. (JA 28) This clause, in relevant part, reads: 


“UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND 
OF 1950” 


“. .. During the life of this agreement there shall be 
paid into such Fund by each Operator signatory here- 
to the sum of forty cents (40¢) per ton of two thou- 
sand (2,000) pounds on each ton of bituminous coal 
produced by such Operator for use or for sale. On all 
bituminous coal procured or acquired by any signatory 
Operator for use or for sale, (i.e., all bituminous coal 
other than that produced by such signatory Operator) 
there shall, during the life of this Agreement, be paid 
into such Fund by each such Operator signatory hereto 
or by any subsidiary or affiliate of such Operator sig- 
natory hereto the sum of eighty cents (80¢) per ton 
of two thousand (2,000) pounds on each ton of such 
bituminous coal so procured or acquired on which the 
aforesaid sum of forty cents (40¢) per ton had not 
been paid into said Fund prior to such procurement or 
acquisition.” (JA 254) 


Riverton capitulated to the Petitioners’ strike pressure and 
signed the 1964 Amendments to the National Bituminous 
Coal Wage Agreement of 1950 as a single employer, and 
not as part of an association or multi-employer bargaining 
unit, on April 15, 1964. (JA 22; JA 36; JA 301) 

Shortly after Riverton signed Petitioners’ 1964 contract 
the Petitioners’ Welfare and Retirement Fund demanded 
payment in accordance with the new 80-cent clause on 
coal purchased by Riverton. (JA 257-259; JA 44) By 
letter dated May 8, 1964, Riverton informed officials of the 
Fund that it would not send a check covering the amount 
due under the 80-cent penalty clause on purchased coal, and 
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notified the Fund that this case was pending before the 
National Labor Relations Board. (JA 259-260) By the 
same letter Riverton also informed the Fund that it had 
established its own reserve fund covering the 80-cent pen- 
alty on purchased coal and that this fund would be for- 
warded when and if it was finally determined that the 
80-cent penalty clause was lawful. (JA 259-260) River- 
ton’s reserve fund was established to cover the 80-cent 
penalty liability on tonnage Riverton purchased from non- 
signatory operators during the period April 2 to April 
15, 1964, the date Riverton signed the contract, since the 
contract was retroactive to April 2, 1964. (JA 39; JA 
47-48) 

On May 11, 1964, Petitioners’ Welfare and Retirement 
Fund acknowledged receipt of Riverton’s letter of May 8. 
(JA 261) Later on May 25, 1964, the Welfare and Re- 
tirement Fund’s legal counsel informed Riverton the 80- 
cent penalty would be enforced against Riverton, and that 
Riverton was obligated to pay the 80-cent penalty on all 
non-signatory coal purchased. (JA 262) On May 28, 1964, 
Riverton’s legal counsel informed the Petitioners’ Welfare 
and Retirement Fund’s counsel of the pendency of the 
instant litigation. (JA 263-264) 

The effect of the 80-cent clause was to prevent Riverton 
from purchasing coal from any non-signatory operators 
after April 15, 1964, the date Riverton signed its contract 
with Petitioners. (JA 36-37) Riverton could not afford to 
pay the 80-cent penalty on non-signatory coal because it 
pays $4.00 per ton for the coal and in turn sells ninety-five 
percent (95%) of it for no more than $4.75 per ton (JA 
37; JA 70-71) The 80-cent penalty added to Riverton’s 
$4.00 purchase price obviously more than wipes out any 
profit Riverton could realize on ninety-five percent (95% ) 
of its purchased coal. 

Immediately after Riverton signed Petitioners’ 1964 con- 
tract, it informed all non-signatory operators from whom it 
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was purchasing coal that in order to continue purchasing 
coal it was necessary for them to become signatories to 
Petitioners’ 1964 contract and pay forty cents (40¢) per 
ton into Petitioners’ Welfare and Retirement Fund. (JA 
71-72) Some of the operators from whom Riverton had 
previously purchased coal signed Petitioners’ 1964 contract 
and paid forty cents (40¢) per ton into Petitioners’ Wel- 
fare and Retirement Fund in order to continue selling coal 
to Riverton. (JA 53; JA 59; JA 70-71) After these oper- 
ators had signed Petitioners’ 1964 contract, the Petitioners 
informed Riverton of the fact in writing. (JA 59; JA 72) 
Petitioners either sent a written notice to Riverton or a 
copy of the written 1964 contract signed by the previous 
non-signatory operator. (JA 59; JA 72) Riverton then re- 
sumed purchasing coal from only those operators who 
became signatory to the 1964 contract. (JA 71-72; JA 77) 
However, many of the operators who were non-signatory 
prior to Riverton’s signing the 1964 80-cent penalty clause 
did not become signatories to the contract and were thus 
precluded from selling coal to Riverton. These operators 
could not continue to sell coal to Riverton for they could 
not absorb the 80-cent penalty which Riverton would have 
to pass back to them if it continued to purchase their coal. 
(JA 67-68) Riverton itself could not afford to absorb and 
pay the 80-cent penalty on coal it purchased from non- 
signatory operators. (JA 37) There was no evidence that 
any employees of either the non-signatory operators, or of 
the signatory operators who signed after notification from 
Riverton, had ever designated Petitioners to serve as their 
exclusive bargaining representative. 

Thirty-seven (37) non-signatory operators sold coal to 
Riverton from January 1, 1964 to April 15, 1964, the date 
Riverton signed the 1964 contract. (Davison’s Exh. 7-B— 
7-J) Riverton ceased purchasing coal from twenty-six (26) 
of these non-signatory companies because of the purchase 
penalty Petitioners had placed upon their coal by virtue of 
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the 80-cent clause. (Davison’s Exh. 7-G—7-R; Davison’s 
Exh. 2-A and 2-B; JA 37) The twenty-six (26) mining 
companies who formerly sold coal to Riverton but who 
could no longer sell coal to Riverton after Riverton executed 
the 1964 contract were (Davison’s Exhs. 7-G—7-R) : 


1. A. B. F. Coal Co. 

2. Bashman Coal Co. 
. H. N. Burdette 
. Butcher Coal Co. 
. Crane Coal Co. 
. T. L. Carpenter 
. Ford Coal Co. 
. G. L. George Coal Co. 
. Lloyd Haynes Coal Co. 
. Herb Coal Co. 
. Hill & Perdue Coal Co. 
. Johns Coal Co. 
. Keesee No. 3 Coal Co. 
. L. V. B. Coal Co. 
. Mary Kay Coal Co. 
. Mildred Coal Co. 
. Orlandi Coal Co. 
. Pat’s Coal Co. 
. Perry & Hylton Coal Co. 
. Point Coal Co. 
. Progress Coal Co. 
. Province & Daily Coal Co. 
. R. & B. Coal Co. 
. Rural Acres Coal Co. 
. H. K. Thaxton Coal Co. 
. Witcher Creek Coal Co. 


After signing Petitioners’ 1964 contract, Riverton was 
forced, in order to avoid the 80-cent penalty it could not 
afford to pay, to purchase coal only from operators who 
were signatory to the 1964 contract and its 40-cent pro- 
vision. (Davison’s Exh. 7-A—7-R; JA 37) 

Eleven (11) coal companies who were formerly non-sig- 
natory operators signed Petitioners’ 1964 contract and paid 
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forty cents (40¢) per ton into Petitioners’ Welfare and 
Retirement Fund so they could continue to sell coal to 
Riverton (Davison’s Exh. 7-G—T-R) : 


. L. Aleshire Coal Co. 

. Bee Branch Coal Co. 

. Candy Coal Co. 

- D& P Coal Co. 

. Gillespie Coal Co. 
Goldie Raye Mining Co. 
. Jay Coal Co., Inc. 

R. B. No. 3 Coal Co. 

. Smith Coal Co. 

. Tucker Coal Co. No. 13 
. Tucker Coal Co. No. 14 


FP OSMAAMAWONME 
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By signing Petitioners’ 1964 contract these operators be- 
came liable to pay forty cents (40¢) per ton into Peti- 
tioners’ Welfare and Retirement Fund and thus lifted the 
prohibitive penalty of eighty cents (80¢) per ton Riverton 


would have had to pay on each ton of their coal if it con- 
tinued to purchase coal from them. There is no evidence 
that the employees of any of the above listed companies 
designated Petitioners as their bargaining agent before 
their employers signed Petitioners’ 1964 contract which 
included the 80-cent penalty provision. 

Riverton has not been able to purchase enough coal to 
fulfill its contracts and market requirements because of the 
80-cent penalty placed upon non-signatory coal; specifically, 
Riverton has been unable to purchase approximately 10,000 
tons of coal per month after signing Petitioners’ 1964 con- 
tract. (JA 36-37; JA 42-43; Davison’s Exh. 7-A—7-R) 
Riverton has been unable to increase the production from 
its own mines to make up for the coal it could no longer 
purchase from non-signatory operators. (JA 42-43) Like- 
wise, Riverton has been unable to purchase enough coal 
from other signatory operators to make up for the pur- 
chases lost from non-signatory operators. (JA 48) In short, 
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Riverton has had a continuing demand for the coal it had 
always purchased from non-signatory operators, and the 
non-signatory operators have been willing to supply River- 
ton with that coal at $4.00 per ton as in the past, but 
Riverton could not purchase the coal because of the 80-cent 
penalty attached to it by Petitioners’ 1964 contract. (JA 
43; JA 70-71) 

Riverton was not able to absorb the 80-cent per ton 
penalty and increase its selling price accordingly. Riverton 
has not been able to supply the full needs of the Cincinnati 
Gas and Electric Company, under Riverton’s contract with 
that Company, which purchases ninety percent (907%) of 
Riverton’s coal, after the 80-cent penalty clause was forced 
upon Riverton. (JA 42-43) Riverton attempted to persuade 
the Cincinnati Gas and Electric Company to pay a higher 
price for the coal than the price paid before the Petitioners’ 
1964 contract was signed. However, the Cincinnati Gas 
and Electric Company told Riverton it would not pay more 
than $4.29 a ton because it could buy coal elsewhere at 
that price. (JA 50-51). 

Prior to Riverton’s becoming a signatory to the 1964 
contract its parent Company, Davison, signed a written 
two-year contract to purchase coal from the Ford Coal 
Company, a non-signatory operator. (JA 48; JA 51; JA 
264-268) Davison’s employees are represented by District 
50 of the United Mine Workers of America, a separate and 
autonomous labor organization from the Petitioners herein. 
(JA 51) Since the 80-cent penalty clause, by its terms and 
as admitted by Petitioners (JA 48-49), binds an “affiliate” 
of Riverton, and Davison is an “affiliate” of Riverton be- 
cause it is the parent company, Davison was forced by the 
80-cent penalty clause to cease purchasing any coal from 
the Ford Coal Company because Ford was not a signatory 
to Petitioners’ 1964 contract. (JA 48-49) Davison was 
forced to breach its written contract with Ford, and, Ford 
filed a damage action against Davison in the Circuit Court 
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of Kanawha County, West Virginia. (JA 49, JA 264-268) 
Ford’s suit was finally settled for the sum of $15,000 which 
Davison paid to Ford. (JA 49-50; SJA 1; JA 269) 


STATUTES INVOLVED 


The relevant parts of the Labor Management Relations 
Act, 1947, as amended, which are not included in Peti- 
tioners’ brief are as follows: 

Title I, Section 8(b) (4) (i) (ii) (A) and (B), 73 Stat. 525, 
542, 545, as amended, 29 U.S.C.A., Section 158 (b) (4) (i) 
(ii) (A) and (B): 

“Tt shall be an unfair labor practice for a labor organiza- 
tion or its agents * * * (4) (i) to engage in, or to induce or 
encourage any individual employed by any person engaged 
in commerce or in an industry affecting commerce to en- 
gage in, a strike or a refusal in the course of his employ- 
ment to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or com- 
modities or to perform any services; or (ii) to threaten, 
coerce, or restrain any person engaged in commerce or in 
an industry affecting commerce, where in either case an 
object thereof is— 


(A) foreing or requiring any employer or self-em- 
ployed person to join any labor or employer organiza- 
tion or to enter into any agreement which is prohibited 
by subsection (e) of this section; 


(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise dealing 
in the products of any other producer, processor, or 
manufacturer, or to cease doing business with an other 
person, or forcing or requiring any other employer to 
recognize or bargain with a labor organization as the 
representative of his employees unless such labor or- 
ganization has been certified as the representative of 
such employees under the provisions of section 159 of 
this title; 
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Provided, That nothing contained in this clause (B) 
shall be construed to make unlawful, where not 
otherwise unlawful, any primary strike or primary 
picketing ;” 


* * * * * 


Title III, Section 302(c) (5), 73 Stat. 537, as amended, 
29 U.S.C.A. § 186 (¢) (5) : 


“The provisions of this section shall not be applicable 
*** (5) with respect to money or other thing of value paid 
to a trust fund established by such representative, for the 
sole and exclusive benefit of the employees of such em- 
ployer, and their families and dependents (or of such 
employees, families, and dependents jointly with the em- 
ployees of other employers making similar payments, and 
their families and dependents) : Provided, That (A) such 
payments are held in trust for the purpose of paying, 
either from principal or income or both, for the benefit of 
employees, their families and dependents, for medical or 
hospital care, pensions on retirement or death of employees, 
compensation for injuries or illness resulting from occupa- 
tional activity or insurance to provide any of the foregoing, 
or unemployment benefits or life insurance, disability and 
sickness insurance, or accident insurance; (B) the detailed 
basis on which such payments are to be made is specified 
in a written agreement with the employer, and employees 
and employers are equally represented in the administra- 
tion of such fund, together with such neutral persons as 
the representatives of the employers and the representa- 
tives of employees may agree upon and in the event the 
employer and employee groups deadlock on the adminis- 
tration of such fund and there are no neutral persons 
empowered to break such deadlock, such agreement pro- 
vides that the two groups shall agree on an impartial 
umpire to decide such dispute, or in event of their failure to 
agree within a reasonable length of time, an impartial 
umpire to decide such dispute shall, on petition of either 
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group, be appointed by the district court of the United 
States for the district where the trust fund has its principal 
office, and shall also contain provisions for an annual audit 
of the trust fund, a statement of the results of which shall 
be available for inspection by interested persons at the prin- 
cipal office of the trust fund and at such other places as 
may be designated in such written agreement; and (C) 
such payments as are intended to be used for the purpose of 
providing pensions or annuities for employees are made to 
a separate trust which provides that the funds held therein 
cannot be used for any purpose other than paying such 
pensions or annuities...” 


SUMMARY OF ARGUMENT 


Section 8(e) of the Labor Management Relations Act, 
1947, as amended, makes it an unfair labor practice for 
a labor organization and an employer to agree that the 


employer is not to use or otherwise deal in products of an- 
other employer, or is to cease doing business with another 
person. In 1964, the Petitioners, through strike pressure, 
compelled the Riverton Coal Company (the President of 
which, Dan S. Davison, in an Intervenor herein) to execute 
an agreement with the Petitioners. This agreement pro- 
vided in relevant substance that Riverton was to pay 40 
cents a ton on each ton of bituminous coal produced by 
Riverton for use or sale but must pay a penalty of 80 cents 
a ton on each ton of such coal procured by Riverton from 
other coal mine operators on which “said sum of forty 
cents (40¢) per ton had not been paid into said Fund prior 
to such procurement * * *” Such 40-cent-80-cent provision 
is included in many other contracts which the Petitioners 
have with coal operators other than Riverton and is re- 
ferred to hereinafter for brevity as the “80-cent clause.” 
This Intervenor contends, and the National Labor Rela- 
tions Board in the instant case has found, that the above 
80-cent clause by its terms and in its operation violates the 
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provisions of Section 8(e) of the Act because, in substance 
and in practical operation, it compels Riverton to buy coal 
only from signatories to labor agreements with the Peti- 
tioners and to cease doing business with coal operators 
whose employees have not designated the Petitioners to 
serve as their exclusive bargaining representative. Only 
signatories can pay 40 cents per ton to the Petitioners’ 
Welfare and Retirement Fund. By placing a heavy penalty 
on the purchase of coal from operators who have not paid 
the 40 cents, the obvious object and clear effect of the clause 
is to require the purchase of coal from signatories only and 
the cessation of business relationships with non-signatory 
operators. 

The bituminous coal business is highly competitive. Profit 
margins are small. The sale price of Riverton’s coal to its 
principal customer is fixed by competition. Riverton can- 
not possibly pay the 80-cent penalty on purchases from non- 
signatory employers and make a profit. Also, Riverton does 
not have sufficient facilities to mine the requisite coal itself. 
It must purchase supplementary coal in order to satisfy the 
demands of its customers. The effect of the 80-cent clause 
has been to compel some mine operators to sign contracts 
with the Petitioners and pay the 40 cents in order to con- 
tinue doing business with Riverton. Other operators have 
been unwilling or unable to do so. Thus, Riverton has been 
blocked from acquiring sufficient coal at a competitive price 
to satisfy the needs of its customers. 

There is no credible evidence that the 80-cent clause has 
the object or effect of protecting any legitimate primary 
interest of the Petitioners or their members. Riverton does 
not purchase “substitute” coal. It purchases only “supple- 
mental” coal. Therefore, the 80-cent clause cannot and has 
not increased the job security or work opportunities of 
members of the Petitioners employed by Riverton and has 
not protected the members’ equity in the Petitioners’ Wel- 
fare and Retirement Fund. 
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The distinction between unit work protection clauses and 
union signatory clauses is sound and well established and 
should not be nullified. 

The 80-cent clause is not a “union standards” clause. It 
blocks the purchase of non-signatory coal without regard 
to the employment standards of the non-signatory sellers. 

An objective of the Petitioners’ strike against Riverton 
to force acceptance of the 80-cent clause was to create sec- 
ondary pressures on non-signatory sellers. The strike ac- 
tivity, therefore, violated Section 8(b) (4) (A) and (B) of 
the Act even if one of the Petitioners’ objectives was a 
primary objective. Such strike pressure is illegal if any 
object of the Union is secondary pressure on other 
employers. 


ARGUMENT 


I. The Board Correctly Held That the 80-Cent Clause Is 
an Unlawful Union Signatory Clause Under Section 
8(e) of the Act. 

A. UNDER APPLICABLE LAW THE 80-CENT CLAUSE IS A 
UNION SIGNATORY CLAUSE INVALID ON ITS FACE. 


In the present case, the Board found that the 80-cent 
clause is an implied union signatory agreement falling 
within the ban of Section 8(e) of the Act. (JA 330-336) 
This court has held that “Union-signatory subcontracting 
clauses are secondary, and therefore within the scope of 
§8(e) ...” Truck Drivers Union Local No. 418, ete. v. 
NLRB, 118 U.S. App. D.C. 149; 334 F. (2d) 539, 548; 
cert. den. (1964) 379 U.S. 916; 85 Sup. Ct. 264; 18 L. Ed. 
(2d) 186. See also, Building and Construction Trades 
Council v. NLRB (1964) 117 U.S. App. D.C. 239; 328 F. 
(2d) 540; Orange Belt District Council of Painters No. 48 
v. NLRB (1964) 117 U.S. App. D.C. 283; 328 F. (2d) 534; 
Orange Belt District Council of Painters No. 48 v. NLRB 
(1966) 124 U.S. App. D.C. 349; 365 F. (2d) 540; District 
No. 9, International Association of Machinists v. NLRB 
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(1962) 114 U.S. App. D.C. 287; 315 F. (2d) 33; Retail 
Clerks Union Local 770, etc. v. NLRB (1961) 111 US. 
App. D.C. 246; 296 F. (2d) 368. 

In determining the validity of contractual provisions 
under Section 8(e) of the Act, both this court, other courts 
and the Board have first looked to the language of the dis- 
puted provision itself. In Building and Construction Trades 
Council v. NLRB, supra, this court looked to the “. . . face 
of the agreement .. .” in holding invalid a clause which 
“”.. implicitly blacklisted all non-union subcontractors...” 
(328 F. (2d) at 541) Likewise, in District No. 9, Inter- 
national Association of Machinists v. NLRB, supra, the 
court in declaring unlawful a clause whereby union signa- 
tory employers gave preference in subcontracting work to 
other employers having contracts with the contracting 
union looked to the “. .. bare words...” of the provision 
in dispute. (315 F. (2d) at 36) See also, NLRB v. Joint 
Council of Teamsters No. 38 (CA 9; 1964) 388 F. (2d) 23, 
wherein the court struck down a union signatory clause as 
“_.. Invalid on its face...” (338 F. (2d) at 30), and held 
that Section 8(e) of the Act “. .. forbids the agreement 
itself ‘whether activated or in suspense ...’” (338 F. (2d) 
at 28), and Retail Clerks Union Local No. 1428 (1965) 155 
NLRB 656, wherein the Board looked at the “. . . plain 
terms...” of a provision and held that it was an unlawful 
union signatory clause. (155 NLRB at 659) 

It has now been settled by the Supreme Court that, 
“There need not be an actual dispute with the boycotted 
employer .. .” for a contractual provision to be unlawful 
secondary pressure “. . . tactically calculated to satisfy 
union objectives elsewhere.” National Woodwork Mfgrs. 
Assn. v. NLRB (1967) 386 U.S. 612; 87 Sup. Ct. 1250; 18 
L. Ed. (2d) 357; 64 LRRM 2801, 2813. It is, therefore, 
clear that no active dispute with any non-signatory coal 
operator in the present case is a prerequisite to the Board’s 
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finding that the 80-cent clause is an unlawful union sig- 
natory clause. 

It is obvious from the bare words of the 80-cent clause 
that a signatory operator will always be obligated to pay 
80 cents per ton on each ton of coal purchased from a non- 
signatory operator, for the non-signatory operator will not 
have paid the “. . . aforesaid sum of forty cents (40¢) per 
ton . . . into said Fund prior to such procurement or 
acquisition” by the signatory operator. The non-signatory 
operator, since he has not obligated himself to pay anything 
into the Fund, not being a signatory to Petitioners’ con- 
tract, will always have the 80-cent penalty imposed on his 
coal when it is sold to a signatory, such as Riverton, for 
the 40-cent royalty to the Fund would not have previously 
been paid. In contrast, when Riverton, or any other signa- 
tory operator, purchases coal from any other signatory, the 
purchasing signatory is not obligated to pay anything into 
the Fund for the selling signatory will have already paid 
the 40-cent per ton royalty. 

Even if the non-signatory operator desired to pay 40 
cents into Petitioners’ Fund, thereby lifting the 80-cent 
penalty on his coal, he would be unable to do so legally 
under Section 302(c) (5) of the Act (29 U.S.C.A. § 186 (ce) 
(5)), under which the Fund was created, as admitted in 
Petitioners’ brief, without recognizing Petitioners and 
signing Petitioners’ collective bargaining contract in its 
entirety, for, Section 302(c) (5) requires that the“... 
detailed basis on which such payments are to be made is 
specified in a written agreement with the employer...” 
The non-signatory has no “written agreement” since he has 
not signed Petitioners’ contract. Moreover, payment would 
be forbidden for the Fund would not have been established 
by a “representative” of the employees of the non-signatory 
employer as required by Section 302(c) (5). Additionally, 
Section 302(c) (5) requires that all employer contributions 
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to welfare funds be for the “. . . sole and exclusive benefit 
of the employees” of the contributing employer “and their 
families and dependents”, or for “employees, families, and 
dependents jointly with the employees of other employers 
making similar payments... .” Since the non-signatory 
operator would not have signed Petitioners’ contract, in- 
cluding the 80-cent provision, his employees would not 
receive any benefits from the Fund and his contributions 
would be illegal. Thus, under applicable law, the 40-cent 
per ton royalty will never be paid upon coal purchased by a 
signatory operator from a non-signatory operator, and the 
80-cent penalty must always be paid by signatory operators, 
such as Riverton, upon coal purchased from non-signatory 
operators. The only way non-signatory operators can pay 
40 cents into the Fund and thereby lift the 80-cent penalty 
on their coal is to sign Petitioners’ collective bargaining 
contract in its entirety, including the recognition clause 
and union security provisions thereby recognizing Peti- 
tioners as the “representative” of their employees under 
Section 302(c) (5) of the Act even though the employees 
may not have designated the Petitioners as their bargain- 
ing agent. In substance, the 80-cent clause really says that 
every time a signatory operator purchases coal from a 
non-signatory he must pay the 80-cent penalty for the 40- 
cent royalty will necessarily not have been previously paid 
by the non-signatory. However, if a signatory operator 
purchases coal from another signatory operator nothing 
need be paid into the Fund for the selling signatory has 
already paid the 40-cent per ton royalty required by the 
80-cent clause. 

The 80-cent clause, for the reasons set forth above, “.. . 
requires . . . union recognition . . .” by the selling non- 
signatory operator if he wishes to lift the 80-cent penalty 
payment attached to his coal when it is sold to a signatory 
operator. Truck Drivers Union, Local No. 413, ete. v. 
NLRB, supra (334 F. (2d) at 548) 
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The 80-cent clause, on its face, clearly gives a preference 
to the purchase of signatory coal over non-signatory coal. 
Petitioners’ witness Owens frankly admitted that this was 
the effect of the clause. (JA 215; JA 217) When a signa- 
tory operator must purchase coal he will always purchase 
it from another signatory operator who has previously paid 
the 40-cent per ton royalty and will not purchase it from 
the non-signatory operator so as to avoid the added 80-cent 
liability attached by the clause to such non-signatory coal. 
In short, signatory operators will always purchase from 
other signatory operators for it will necessarily be cheaper; 
80 cents need not be paid on coal procured or acquired from 
other signatory operators—the payment is only required if 
procurement or acquisition is from a non-signatory. This 
court, as well as others, has uniformly struck down con- 
tractual restrictions, such as the 80-cent clause, when the 
clause requires the purchasing employer to give preference 
in the purchase of his goods to other employers who are 
signatory to a contract with a union in general or a par- 
ticular union. Highway Truck Drivers and Helpers, Local 
107, etc. v. NLRB (1962) 112 U.S. App. D.C. 312; 302 F. 
(2d) 897; Bakery Wagon Drivers and Salesmen, Local 
Union No. 484 v. NLRB (1968) 116 U.S. App. D.C. 87; 
321 F. (2d) 353; NLRB v. Milk Wagon Drivers’ Union, 
Local No. 753 (CA 7; 1964) 335 F. (2d) 326. Likewise, in 
Meat and Highway Drivers, Dockmen, etc. v. NLRB (1964) 
118 U.S. App. D.C. 287; 385 F. (2d) 709, this court struck 
down a union signatory clause for it required that signa- 
tory operators engaged in subcontracting make “all effort 
... to contract a cartage company who employs members 
of Local No. 710.” (335 F. (2d) at 717) The court held 
that the mere fact that the clause had the effect of “. .. 
encouraging a boycott of cartage companies who do not 
have union contracts is a violation of § 8(e).” (885 F. (2d) 
at 717) (Emphasis added) The court went on to hold: 
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“To make the selection of subcontractors turn upon 
union approval bears only a tenuous relation to the 
legitimate economic concerns of the employees in the 
unit, and enables the union to use secondary pressure 
in its dispute with the subcontractors. We therefore 
hold this provision void under § 8(e).” (335 F. (2d) 
at 717) 


As pointed out above, the “dispute” with the subcontractors 
need not be active. 


“As in the case of secondary boycotts generally, a 
union may not employ a collective bargaining agree- 
ment with one employer as a means of effectuating its 
object to coerce another employer to unionize.” A. 
Duie Pyle, Inc. v. NLRB (CA 3; 1967) ... F. (2d) 
...3 65 LRRM 3107, 3110. 


By its express terms this is exactly what the 80-cent pro- 
vision in the instant case compels. In order to continue 
selling coal to Riverton, as they have done for many years 
in the past, non-signatory sellers must sign Petitioners’ 
contract thereby lifting the 80-cent penalty placed upon 
their coal when sold to signatory operators, such as River- 
ton. On its face, the 80-cent provision uses all signatory 
operators, including Riverton, as a lever to impose union 
recognition and contractual terms upon non-signatory 
operators and their employees against their will. 


“The touchstone is whether the agreement or its main- 
tenance is addressed to the labor relations of the 
contracting employer vis-a-vis his own employees.” 
National Woodwork Mfgrs. Assn. v. NLRB, supra 
(386 U.S. at 645) 


This is certainly not the case here—the 80-cent clause and 
its maintenance is addressed to the labor relations of non- 
signatory employers as the Board and its Trial Examiner 
found. (JA 318-319; JA 330-336) 
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B. THE OPERATION OF THE 80-CENT CLAUSE CONFIRMS 
Its INVALDITY AS A UNION SIGNATORY CLAUSE IN 
VIOLATION OF § 8(e). 

In determining the validity of contracts under Section 
8(e) of the Act, this court has held that the “effect” of the 
clause in dispute must be considered as well as the “opera- 
tion” of the clause including its “secondary consequences 
within § 8(e)’s intendment...” Retail Clerks Union, Local 
770 v. NLRB, supra (296 F. (2d) at 373); Meat and 
Highway Drivers, Dockmen, etc. v. NLRB, supra (885 F. 
(2d) at 716); Meat and Highway Drivers, etc., Local 
Union 710 v. NLRB (1965) 121 U.S. App. D.C. 191; 348 
F. (2d) 808, 804; Truck Drivers Union, Local 418, etc. v. 
NLRB, supra (384 F. (2d) at 548). In making this deter- 
mination the court has declared that “. . . the economic 
history and circumstances of the industry, the locality, and 
the parties” must be taken into consideration. Meat and 
Highway Drivers, Dockmen, etc. v. NLRB, supra (335 F. 
(2d) at 716) The Supreme Court agrees. National Wood- 
work Mfgrs. Assn. v. NLRB, supra (386 U.S. at 644) 

The Board adhered to these judicial principles in the 
instant case: 


“We find, therefore, as we did previously and in agree- 
ment with the Trial Examiner, that, construed in the 
light of the economic realities of the bituminous coal 
industry, the clause constitutes an implied agreement 
between the Union and signatory operators that the 
signatory operators will purchase coal only from other 
signatory operators.” (JA 332) 


The operation of the 80-cent clause in this case, consid- 
ering the economic realities of the bituminous coal industry, 
confirms the invalidity of the clause under Section 8(e) 
of the Act. Prior to April 15, 1964, the date Riverton 
signed its contract with Petitioners containing the 80-cent 
clause, it had for years purchased substantial supplemental 
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coal from both signatory and non-signatory operators at a 
price of $4.00 per ton. Ninety percent (90%) of this coal 
was in turn sold for Riverton by Davison at $4.29 a ton. 
After signing the 80-cent clause, Riverton became liable to 
a penalty of 80 cents on each ton of coal purchased from 
non-signatory operators, and this 80-cent penalty more 
than wiped out the 29-cent per ton profit margin it was 
operating within. It is obvious that Riverton could not 
absorb the 80-cent payment itself; nor, could it pass it on 
to its major customer, Cincinnati Gas and Electric. These 
facts are beyond dispute. Thus, after signing the 80-cent 
penalty clause, the only alternative open to Riverton was to 
cancel all its purchase contracts with non-signatory opera- 
tors in order to avoid the 80-cent penalty. After it had 
done this, Petitioners informed Riverton which of the 
former non-signatory operators had become signatory oper- 
ators and were paying 40 cents per ton into the Fund 
pursuant to the 80-cent provision the former non-signatory 
operators were forced to sign in order to continue to sell 
coal to Riverton. As the “Counter Statement of the Case”, 
above, reveals, some former non-signatories became sig- 
natories. However, some did not become signatories and 
thus were precluded from selling coal to Riverton as had 
been the practice for many years. Substantial evidence sup- 
ports the Board’s conclusion that: 


“, . the clause has caused some nonsignatory opera- 
tors to sign the UMW agreement in order to continue 
selling their coal to signatories, and caused some sig- 
natory operators to cease purchasing coal from non- 
signatories in order to avoid the 80-cent penalty which 
would be imposed under the contract if they continued 
to make such purchases.” (JA 332) 


The 80-cent clause had the effect intended by Petitioners. 
Petitioners used Riverton’s purchasing power as a lever to 
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force recognition of Petitioners upon the non-signatory 
sellers who sold coal to Riverton. The 80-cent penalty 
clause forced former non-signatory operators to organize 
their employees from the top down in order to stay in 
business, or else, forced them to cease doing business with 
signatories, The clause accomplished its secondary purpose. 
The observations of this court in Meat and Highway 
Drivers, Dockmen, etc. v. NLRB, supra, are applicable 
herein: 


‘Subcontracting clauses cannot be used as leverage to 
require secondary firms to sign union contracts. Re- 
quiring them, on pain of boycott, to sign contracts with 
designated unions compounds the illegality. The power 
of the nationwide network of Teamster unions cannot 
be mobilized against an employer in such a manner, 
for the purpose of the Congress in enacting § 8(e) was 
to outlaw such secondary pressures.” (335 F. (2d) at 
717-718) 


Petitioners’ argument, that the 80-cent clause was in- 


tended to preclude the purchase of “substitute” coal is 
fallacious. First, there is no evidence in the record that any 
signatory operator purchases any substitute coal, that is, 
coal that he could otherwise produce but chooses to purchase 
because it can be acquired at a price lower than his own 
production costs. Specifically, as to Riverton, the proof is 
uncontradicted that Riverton can produce coal cheaper than 
it can purchase it itself. (JA 61-62) It has nothing to 
gain by purchasing substitute coal. It is forced to pur- 
chase coal to supplement its own production because it 
cannot acquire, open and operate new mines due to its 
limited financial resources. Certainly, Riverton would do 
so if it could since its production costs per ton are lower 
than its purchase price. Riverton, as the Board and Trial 
Examiner found, purchases no substitute coal. (JA 317- 
318) Instead, Riverton must purchase supplemental coal 
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for the reasons that Petitioners stipulated to in Raymond 
O. Lewis, et al. (1968) 144 NLRB 228. Therein, Peti- 
tioners stipulated that “the purchasing of coal by one pro- 
ducer from another producer is an essential marketing 
practice within the industry” (144 NLRB at 321) and that: 


“The utility and steel industries are among the largest 
and most stable purchasers of bituminous coal. It is 
customary for companies in these industries to cover 
a high percentage of their needs through long-term 
contracts. Producers entering into these contracts 
often need to supplement their own production in 
order to meet delivery schedules. 

“Certain consumers require a particular grade, qual- 
ity, size or mix of coals. No single producer may be 
able to supply the precise type of coal specified, thus 
necessitating a subcontract.” (144 NLRB at 233) 


In light of the Petitioners’ previous stipulation, and the 
undisputed facts of record in the instant case, particularly 
those concerning Riverton, it is a subterfuge indeed for the 
Petitioners to now insist that the 80-cent clause is aimed 
at the alleged practice indulged in by some operators of 
purchasing substitute coal. Indeed, had this been the in- 
tended effect of the 80-cent clause, it would have been 
written in terms of substitute and supplemental coal and 
would have outlawed the purchase of substitute coal only. 
Instead, it applies to the purchases of substitute and sup- 
plemental coal, and by its terms draws no distinction 
between the two types of purchases. This court’s observa- 
tions in Lewis v. NLRB (1965) 122 U.S. App. D.C. 18; 350 
F. (2d) 801 are applicable herein: 


“Failure of the clause to distinguish substitute coal 
from supplemental coal may give it wider application 
than is required for protection of the employees of any 
one operator.” (350 F. (2d) at 802) 
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C. THE 80-cENT CLAUSE CANNOT BE JUSTIFIED AS PRo- 
TECTING THE ECONOMIC INTEGRITY oF ANY WorK 
UNIT. 


1. As a matter of law, the unit work protection 
exception to Section 8(e) does not apply to union 
signatory clauses. 


Both the Board and the courts have held that the unit 
work protection exception to Section 8(e) does not apply to 
union signatory clauses. In Retail Clerks Union No. 1428 
supra, the Board held: 


“Moreover, even assuming, without deciding, that the 
work may be described as fairly claimable, such claim 
may not lawfully be implemented by a clause prohibit- 
ing subcontracting only with respect to nonsignatory 
companies, and hence, article I would still violate Sec 
tion 8(e).” (155 NLRB at 661, ft. 10) 


The Board found support for this proposition in Meat and 


Highway Drivers, Dockmen, etc. v. NLRB, supra, wherein 
this court held: 


“. .. the provision requiring or encouraging a boycott 
of cartage companies who do not have union contracts 
is a violation of § 8(e). To make the selection of sub- 
contractors turn upon union approval bears only a 
tenuous relation to the legitimate economic concerns of 
the employees in the unit, and enables the union to use 
secondary pressure in its dispute with the subcon- 
tractors. We therefore hold this provision void under 
§ 8(e).” (335 F. (2d) at 717) (Emphasis added) 


See also, Retail Clerks International Assn., Local Union 
No, 1288 (1967) 163 NLRB No. 112; 64 LRRM 1433, 1435, 
Orange Belt District Council of Painters No. 48 (1965) 
153 NLRB 1196, 1200, ft. 10; enf. Orange Belt District 
Council of Painters No. 48 v. NLRB (1966) 124 U.S. App. 
D.C. 349; 365 F. (2d) 540, 541; Retail Clerks Union, Local 
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770 v. NLRB, supra (296 F. (2d) at 370). It is thus 
abundantly clear, as a matter of law, that the unit work 
protection exception to Section 8(e) cannot be used to 
justify an invalid and otherwise illegal union signatory 
clause. For this reason, Petitioners’ argument to the con- 
trary must be rejected. 


2. Even if the unit work protection exception to Section 
8(e) applies, the unit to be protected cannot be the entire 
signatory industry as urged by Petitioners. 
Petitioners’ argument urged as justification for uphold- 

ing the 80-cent clause is that the Petitioners are seeking 

to protect the integrity of the industry-wide Welfare and 

Retirement Fund and the work and job opportunities of all 

of Petitioners’ members. Since the Fund was created pur- 

suant to Section 302(c) (5) of the Act, it necessarily fol- 
lows that only signatory operators and their employees 
make payments into the Fund and receive benefits from it. 

The agreement creating the Fund so states. (JA 246-250) 

What the Petitioners are asking the court to do is to allow 

it to use what may be a valid industry-wide welfare and 

retirement trust under Section 302(c) (5) to achieve an 
unlawful effect and purpose prohibited by Section 8(e) of 
the Act. In effect, Petitioners are urging that the work 
unit be composed of the employees of all signatory em- 
ployers contributing to the Fund. 

In rejecting Petitioners’ argument in this regard, the 

Board stated: 


“To broaden the scope of permissible ‘unit-work pro- 
tection’ clauses to encompass provisions directly or in- 
directly limiting the doing of business to the various 
associations and single employers under contract with 
the union would destroy the distinction now well estab- 
lished in the law between unit-work protection and 
union signatory clauses and substantially nullify the 
Congressional purpose in adopting the prohibitions of 
Section 8(e).” (JA 334) 
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The Board also held that “the ‘unit’ for which subcontract- 
ing clauses may lawfully seek to preserve work are units 
appropriate for collective bargaining within the meaning 
of Section 9 of the Act” (JA 333), thereby rejecting Peti- 
tioners’ argument that the unit should be co-extensive with 
all signatory operators contributing to Petitioners’ Welfare 
and Retirement Fund. 

The Board’s conclusions are undeniable and conclusive. 
Once the unit by which the work protection considerations 
of a disputed 8(e) provision are to be measured is expanded 
to include all signatory operators, unions will be able, under 
the cloak of preserving work and job opportunities for their 
members, to achieve the objectives and effects of an unlaw- 
ful union signatory clause merely by imposing a uniform 
national agreement upon all signatory operators requiring 
all such operators to contribute to a single welfare and 
retirement fund. Petitioners would have the court carve 
out an exception to Section 8(e) which would be so broad 
as to destroy 8(e) in its entirety. If the contract unit or 
industry signatory test were used, as urged by Petitioners, 
what would otherwise be unlawful secondary pressure, 
would become lawful once a union was successful in blanket- 
ing all of an industry’s signatory operators with the same 
union signatory clause—in this case the 80-cent penalty 
clause. A clause unlawful in some contracts would sud- 
denly become lawful when found in all contracts negotiated 
by any particular union. See Raymond O. Lewis, et al. 
(1964) 148 NLRB 249, at 255. This court has expressly 
rejected the argument now advanced by Petitioners: 


“An additional reason for the Board’s decision, not 
argued to us in the Board’s brief, but given as support- 
ing grounds (‘moreover’) in the Board’s opinion, is 
that the union’s object in bargaining for this clause was 
to aid union members generally, rather than members 
of the unit. We agree that such an object is secondary. 
See Orange Belt District Council of Painters No. 48 
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v. NLRB, supra, Note 10 (Part II).” Meat and High- 
way Drivers, Dockmen, etc. v. NLRB, supra. (335 F. 
(2d) at 716) (Emphasis added) 


See also, Teamsters Union, Local No. 681 (1965) 154 
NLRB 67, 68-69; NLRB v. Joint Council of Teamsters No. 
88, supra (388 F. (2d) at 28); NLRB v. New York 
Lithographers (CA 3; 1967) ... F. (2d) ...; 66 LRRM 
2536, 2538. 

That the Board was correct in concluding that the “unit” 
for which subcontracting clauses may lawfully seek to 
preserve work are units appropriate for collective bargain- 
ing within the meaning of Section 9 of the Act, is confirmed 
by the Supreme Court’s decision in United Mine Workers v. 
Pennington (1965) 381 U.S. 657; 85 Sup. Ct. 1585; 14 
L. Ed. (2d) 626. Therein, the Court held: 


“But there is nothing in the labor policy indicating 
that the union and the employers in one bargaining 
unit are free to bargain about the wages, hours and 
working conditions of other bargaining units or to 
attempt to settle these matters for the entire industry. 
On the contrary, the duty to bargain unit by unit 
leads to a quite different conclusion. The union’s obli- 
gation to its members would seem best served if the 
union retained the ability to respond to each bargain- 
ing situation as the individual circumstances might 
warrant, without being straitjacketed by some prior 
agreement with the favored employers.” (381 U.S. at 
666) (Emphasis added) 


Accord: National Woodwork Mfgrs. Assn. v. NLRB, supra 
(386 U.S. at 645); NLRB v. Local 217, United Ass’n. of 
Journeymen & App. (CA 1; 1966) 361 F. (2d) 160, 162; 
NLEB v. New York Lithographers, supra (66 LRRM at 
2538, ft. 10). 

In Lewis v. NLRB, supra, this court rejected the argu- 
ment now advanced by Petitioners. In considering the pro- 
tective wage clause of the National Bituminous Coal Wage 
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Agreement of 1958, the court held that if the work unit 
includes all employees covered by Petitioners’ contract, 
these employees would have a primary interest in all coal 
purchased by any employer covered by Petitioners’ con- 
tract, but that this would not avoid the bar of Section 8(e) 
“if, for example, the union’s dominance of the industry and 
imposition of a uniform, nationwide agreement .. . re- 
quires the conclusion that the clause is a ‘union signatory 
clause .. .’” (350 F. (2d) at 802) In the instant case, 
the Board has found a union signatory clause, and Peti- 
tioners admit there is one uniform nationwide agreement, 
and that Petitioners dominate the industry, for under this 
single uniform agreement signed by numerous collective 
bargaining associations and single employers, such as 
Riverton, 74% to 79% of all bituminous coal was produced 
in recent years. (JA 21-22; JA 235; JA 242-243; JA 290; 
JA 295; Pet. Brief, p. 17, ft. 13) 

In Orange Belt District Council of Painters v. NLRB 
(1964) 117 U.S. App. D.C. 233; 328 F. (2d) 584, the court 
remanded an alleged 8(e) clause to the Board for further 
consideration. The clause there in dispute involved trust 
funds similar to the Welfare and Retirement Fund incor- 
porated into the 80-cent clause in the instant case. On 
remand, the Board in Orange Belt District Council of 
Painters No. 48 (1965) 158 NLRB 1196, outlawed under 
Section 8(e) a provision which read: 

“The EMPLOYER agrees that in the event he sub- 
contracts any work and the subcontractor fails to pay 
the wages or fringe benefits provided under the ap- 
propriate agreement with the union affiliated with the 
COUNCIL that the EMPLOYER shall become person- 
ally liable for such sums and such sums shall immedi- 


ately become due and payable by the EMPLOYER.” 
(153 NLRB at 1197) 


The employer had entered into a subcontract with another 
employer who had no contract with a union affiliated with 
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the Council, and the union, after learning that the employer 
had failed to pay the fringe benefits provided for under 
the “appropriate agreement with the union affiliated with 
the COUNCIL” threatened to picket to enforce the pro- 
vision in question. The Board held that the union’s attempt 
to force the employer to pay fringe benefits to various 
association trust funds on behalf of the non-signatory sub- 
contractor’s employees was “in effect a penalty.” (153 
NLRB at 1198) The Board noted that the court had re 
manded the matter to supplement the record with the text 
and details of the disputed trust provisions plus additional 
evidence concerning the employees covered by the contract 
and the specific facts surrounding any contemplated pay- 
ments under the trust provisions. This included who would 
receive them and to whose benefit they were to inure. In 
rejecting the union’s argument, the Board stated that “both 
the Board and the Court of Appeals for the District of 
Columbia Circuit have rejected the argument that a union 


may lawfully engage in conduct aimed at aiding union 
members generally.” (153 NLRB at 1200) The Board 
further held: 


“In any event, in agreement with the Trial Examiner, 
and essentially for the reasons stated by him, we find 
that the Respondents’ conduct could not have been 
designed to force Oberman [the employer] to pay 
fringe benefits on behalf of Calhoun’s [the subcontrac- 
tor] employees. Thus, as described more fully in the 
Trial Examiner’s Supplemental Decision, under the 
provisions of the relevant agreements, the trustees of 
the Respondent Painters’ vacation and insurance trust 
fund were authorized to pay premiums and to provide 
protection only for employees of employers signatory 
to a contract with the Respondent Painters. Indeed, 
Cox, executive secretary of the Respondent Painters 
and a trustee of the funds, testified at the reopened 
hearing that since Calhoun was not signatory to an 
agreement with the Respondent Painters, the trustees 
would not have accepted payments into the funds by 
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Calhoun to provide fringe benefits for Calhoun’s em- 
ployees under the trust agreements. It is therefore 
apparent that the object of the Respondent’s conduct 
could not have been to compel Oberman to pay fringe 
benefits on behalf of Calhoun’s employees because such 
payments would not have been utilized by the trustees 
to pay premiums on behalf of Calhoun’s employees. 
Accordingly, if such payments would have been made 
by Oberman, they would have been as the Trial Ex- 
aminer found, ‘strictly a penalty’ imposed on Oberman 
for failing to subcontract to a union subcontractor.” 
(153 NLRB at 1200-1201) 


All that the Board said above in its decision on remand 
was approved and affirmed by this court on review and the 
court’s holding is controlling and dispositive of the instant 
case. Orange Belt District Council of Painters No. 48 v. 
NLRB (1966) 124 U.S. App. D.C. 349; 365 F. (2d) 540. 
This court expressly held that the union’s action in en- 
forcing trust fund payments was “to employ secondary 
pressure to compel Oberman to cease doing business with 
a subcontractor because it was not a signatory to a contract 
with the union.” (365 F. (2d) at 541) 

As in Orange Belt, supra, the trustees of the Petitioners’ 
Welfare and Retirement Fund can make payments of 
premiums and provide protection only for employees of 
employers signatory to a contract with Petitioners under 
the terms of the trust and Section 302(c) (5) of the Act. 
(JA 246-250; JA 254-255) Conversely, non-signatories 
may not lawfully make any payments to the Fund to lift 
the 80-cent penalty on their coal unless they become signa- 
tory to Petitioners’ uniform nationwide contract contain- 
ing the 80-cent provision. (JA 246-250; JA 254-255) It is, 
therefore, just as apparent in the instant case as it was in 
Orange Belt, supra, that the 80-cent payments imposed 
upon Riverton and other signatory operators are “strictly 
a penalty” for a signatory operator’s failure to purchase 
coal from another signatory operator and are “secondary 
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pressure” to compel Riverton and other signatories to 
cease doing business with non-signatory sellers. Certainly, 
the fact that in the instant case the Petitioners have been 
successful in imposing a uniform nationwide agreement 
upon all bargaining units, multi-employer or single em- 
ployer, does not detract from the secondary nature of the 
80-cent clause. It only compounds the illegality of the 80- 
cent penalty clause and brings it within the proscription 
of Section 8(e) more so than did the vacation and insur- 
ance trust provisions in Orange Belt, supra, which covered 
only a small portion of the industry there in question. This 
court should follow its ruling in Orange Belt, supra, in the 
instant case for all the factors which compelled the finding 
of an 8(e) violation are even more glaringly present in 
the instant case. 


3. There is no credible evidence that the object of 
the 80-cent clause is to protect the work of any 
signatory operator’s employees or to protect the 
signatory operator's employees’ interest in the 
Welfare and Retirement Fund. 

The only evidence presented by Petitioners and relied 
upon in their brief as to their objective in proposing and 
forcing the 80-cent clause upon the bituminous coal indus- 
try is the testimony of John Owens, Secretary-Treasurer 
of the United Mine Workers of America. Petitioners seek 
to justify the legality of the 80-cent clause by relying upon 
Owens’ testimony to the effect that Petitioners’ purpose in 
securing the 80-cent clause was, 


“. . to preserve, as far as possible, job opportunities 
of its members; to get coal operators to expand their 
production facilities; to prevent subcontracting when 
the purchased coal could be produced in the signatory’s 
own mine; and to protect the employees’ equity in their 
Trust Fund.” (Pet. Brief, p. 8) (Emphasis added) 


This testimony cannot justify the 80-cent clause. 


33 


First, this court has ruled as a matter of law that “the 
union’s object is not an element of the unfair labor prac- 
tice” under Section 8(e) of the Act. Meat and Highway 
Drivers, etc., Local Union No. 710 v. NLRB, supra. (348 F. 
(2d) at 804) This court has further held that a “. . . finding 
as to the object of one party to the contract is insufficient 
(standing alone) to support the conclusion that the contract 
itself violates § 8(e).” Meat and Highway Drivers, etc., 
Local Union No. 710 v. NLRB, supra (348 F. (2d) at 
804) Conversely, a finding as to the object of one party to 
the contract should be insufficient to support a conclusion 
that the contract does not violate Section 8(e). Thus, even 
if Petitioners’ self-serving contentions as to the objectives 
of the 80-cent penalty clause were to be accepted at face 
value, these contentions, appearing in the record through 
the testimony of Owens, would not be sufficient to sustain 
the validity of the clause as a matter of law. 

Secondly, the Trial Examiner completely discredited all 
of Owens’ testimony in regard to the Petitioners’ objective 
in forcing the 80-cent penalty clause upon the signatory 
operators. The Board did not disturb the Trial Examiner’s 
credibility resolutions. The Trial Examiner, basing his 
findings and conclusions upon his “observation of the wit- 
nesses” (JA 292) completely rejected Owens’ testimony as 
incredible. He held: 


“Of the negotiators, Owens was the only witness. He 
testified for the Union, and it is apparent from certain 
of his answers, to be recited, and from his demeanor 
that he was not a candid witness and that he withheld 
information concerning the negotiations.” (JA 299) 
(Emphasis added) 


* * * 


“As recited also, however, Owens was not a candid 
witness and his testimony discloses practically nothing 
of the details of the negotiations.” (JA 310) 
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Thus, there is no credible evidence in the record to sustain 
the Petitioners’ present contention that the 80-cent clause 
was intended to protect the work and job opportunities of 
their members and their equity in the Welfare and Retire- 
ment Fund. This court should not disturb the Trial Ex- 
aminer’s credibility resolutions based upon observation of 
the witness as he testified, including the demeanor of the 
witness. NLRB v. Pittsburgh Steamship Co. (1949) 337 
U.S. 656, 659; Universal Camera Corp. v. NLRB (1951) 
340 U.S. 474, 495-496; Standard Dry Wall Products, Inc. 
(1950) 91 NLRB 544; aff. per curiam, Standard Dry Wall 
Products, Inc. v. NLRB (CA 8; 1951) 188 F. (2d) 362; 
Bargain City, U.S.A., Inc. (1960) 129 NLRB 93, 94. 

Even if Owens’ testimony were accepted at face value, it 
would have no bearing upon the outcome of this case in 
regard to Riverton, for, Owens’ testimony was limited to 
negotiations he conducted with the Bituminous Coal Opera- 
tors Association, and his testimony as to Petitioners’ object 
in securing the 80-cent clause is, therefore, not applicable 
to Petitioners’ object in forcing Riverton to agree to the 80- 
cent clause by the strike action both the Board and Trial 
Examiner have found to be unlawful. 

More indicative of the Petitioners’ real motive in secur- 
ing the 80-cent clause is the secondary consequences flow- 
ing from the operation of the clause. Petitioners have for 
many years represented Riverton’s employees for purposes 
of collective bargaining and necessarily have intimate 
knowledge of the prices, markets and economics of the 
bituminous coal industry. Having such knowledge, Peti- 
tioners should be held to intend the foreseeable conse- 
quences of their conduct; “. . . [A] man is held to intend 
the foreseeable consequences of his conduct.” Radio Offi- 
cers’ Union v. NLRB (1954) 347 U.S. 17, 45-46, and cases 
cited therein. The consequences of the 80-cent clause are 
that Riverton must pay an 80-cent penalty if it continues 
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to purchase coal from non-signatory operators, As a result 
of the prohibition, certain non-signatory operators have 
been forced to become signatory operators if they wish to 
keep their markets open, and, are forced to grant recogni- 
tion to Petitioners by signing Petitioners’ contract, and 
are forced to compel their employees to become dues-paying 
members of Petitioners. Otherwise, Riverton and other 
signatory purchasers are forced to cease doing business 
with non-signatory sellers. This in itself is enough to con- 
tradict Owens’ testimony and verify the unreliability and 
incredibility of his statements. The real intent of the 
clause is shown by its effect, and, that effect is entirely 
secondary. This is confirmed by the fact that there is no 
evidence that the work or job opportunities of Riverton em- 
ployees or their equity in the Welfare and Retirement Fund 
has increased as a result of the 80-cent penalty clause. The 
evidence is to the contrary. Now Riverton cannot acquire 
enough coal to fulfill its contracts and market requirements 
from even signatory operators. The Trial Examiner found, 
and the Board adopted his finding, that: 


“The record discloses that Riverton’s employees may 
not fairly claim the jobs of mining the coal that River- 
ton purchases. Riverton mines coal to the limit of its 
financial ability, and it purchases supplemental coal 
only. Moreover, Riverton has been unable to purchase 
from signatories, at a price it can afford, as much 
coal as it needs, and I know of no theory consistent 
with the objectives of Section 8(e) under which the 
jobs of mining coal for sale to Riverton are fairly 
claimable by employees of signatories who will not sell 
to Riverton at such a price.” (JA 317-318) 


Although Petitioners in their brief seek to justify the 
clause as one which will force one signatory operator to 
police the Welfare and Retirement Fund payments of other 
signatory operators, this argument is clearly an after- 
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thought. There is no testimony that such was the objective 
of the 80-cent penalty clause. Therefore, it cannot now be 
claimed by Petitioners that the 80-cent clause was designed 
to encourage signatory operators to make prompt remit- 
tance of royalty payments to the Welfare and Retirement 
Fund. 

Other undisputed, uncontradicted evidence precludes the 
finding that Petitioners’ object in securing the 80-cent 
clause was work preservation and the protection of a single 
uniform Welfare and Retirement Fund to which all signa- 
tory operators contribute. First, the Bituminous Coal 
Operators Association, in negotiating the 1964 agreement 
with Petitioners, and with Petitioners’ agreement, excluded 
their captive mine operators from becoming signatories to 
the 80-cent penalty provision, even though the captive mine 
operators purchase coal as does Riverton. (JA 300; JA 
315; JA 204-205; JA 217-218) Thus, captive mine opera- 
tors are free to purchase as much coal from non-signatory 
operators as they desire and no penalty attaches. Secondly, 
Peabody Coal Co., one of the world’s largest producers of 
coal, agreed with the Petitioners that it would not pay 
either 40 cents per ton or the 80-cent per ton penalty on 
coal it acquired from Peabody mines whose employees are 
represented by the Progressive Mine Workers Union. (JA 
218-220; JA 235; JA 315) Finally, the Trial Examiner 
also found that some non-signatories are bound by the 80- 
cent penalty provision while others are not. (JA 315) 

“As we have seen, Davison, which is Riverton’s parent 
corporation, is a nonsignatory whose employees are 
represented by a labor organization other than the 
Union [Petitioners]. But, as we also have seen, Davi- 


son is bound by the provision because it is an affiliate 
of Riverton.” (JA 315) 


Thus, Davison’s employees, who are represented by another 
labor organization independent from Petitioners, would 
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have to be included in Petitioners’ uniform Welfare and 
Retirement Fund unit even though Davison did not sign a 
contract and has never had a contract with Petitioners. As 
a result of this, Davison was forced to cease doing business 
with a non-signatory operator, Ford Coal Company, and 
was forced to pay a substantial sum in damages to Ford for 
breach of contract because of the 80-cent penalty provision. 

For all the reasons set forth above, it is submitted that 
the record in this case conclusively demonstrates that there 
is no such thing as a uniform contract unit to be protected 
by Petitioners, nor a uniform Welfare and Retirement 
Fund. It is obvious, considering the exceptions to the 
80-cent penalty clause for Peabody and the captive mine 
operators, that Petitioners are not seeking to preserve 
the jobs of employees of signatory operators nor to enhance 
their security in the Welfare and Retirement Fund. The 
fact that Davison, as Petitioners admit, is bound by the 
80-cent penalty clause (JA 48-49) further demonstrates 
that the object and effect of the clause is merely to put 
non-signatory operators out of business or force them to 
become signatory operators. The 80-cent penalty clause 
cannot possibly protect any legitimate interest of Peti- 
tioners in Davison’s employees for they are not repre- 
sented by Petitioners. 


D. THE 80-CENT PENALTY CLAUSE Is Not A UNION STAN- 
DARDS CLAUSE. 


Petitioners now seek to argue that the 80-cent penalty 
clause is a union standards clause and is, therefore, valid 
under Section 8(e). The Board expressly rejected this 
contention holding: 


“the instant penalty clause does not qualify as a 
wage standards provision because a penalty is im- 
posed whenever unit work is subcontracted to non- 
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signatory operators without regard to the wage stan- 
dards of such employers.” (J.A. 335) 


The face of the clause proves what the Board has found. 
Signatory operators are free to purchase coal without 
regard to the terms and conditions of employment of the 
selling operators’ employees. The only condition is that 
the selling operator must be a signatory to Petitioners’ 
contract. Furthermore, in Riverton’s case, it is axiomatic 
that non-signatory operators do not pay sub-standard 
wages or offer sub-standard working conditions in com- 
parison with what is offered to signatory employees by 
signatory operators from whom Riverton purchases coal. 
As pointed out in the “Counter Statement of the Case,” 
supra, Riverton purchased coal from both signatory and 
non-signatory operators prior to implementation of the 
80-cent penalty provision at $4.00 per ton. Since “labor 
costs constitute the principal cost item in the production 
of coal”, Raymond O. Lewis, et al. (1964) 148 NLRB 
249, 251, it is clear that the non-signatories from whom 
Riverton previously purchased coal were not paying wages 
and working conditions to their employees substantially 
below that paid by the signatory operators who also sold 
coal to Riverton. Moreover, even if non-signatory operators 
paid higher wages and provided better terms and conditions 
of employment to their employees than signatory operators, 
they would still be precluded by the terms of the 80-cent 
penalty provision from selling coal to Riverton, Peti- 
tioners’ argument that the 80-cent clause is in effect a 
union standards clause and not prohibited by Section 8(e) 
of the Act must, for all the foregoing reasons, be rejected. 
See, Orange Belt District Council of Painters No. 48 
(1965) 153 NLRB 1196, 1200-1201; enf. 124 U.S. App. 
D.C. 349; 365 F. (2d) 540; District No. 9, International 
Assn. of Machinists v. NLRB, supra. (315 F. (2d) at 
36-37) 


39 


Il. The Board Correctly Found That Petitioners Violated 
Section 8(b) (4) (i) (ii)(A) and (B) of the Act With 
Respect to Riverton Coal Company. 

“It is well settled that one unlawful object is sufficient 
for a finding that §8(b) (4) has been violated, al- 
though there might be other lawful objects. NLRB v. 
Denver Bldg. & Constru. Trades Council, 341 U.S. 
675, 689, 71 S. Ct. 948, 95 L. Ed. 1284 (1951).” 
NLRB v. Milk Wagon Drivers’ Union, Local 758 (CA 
7; 1964) 335 F. (2d) 326, 329. 


Accord: Retail Clerks Union, Local 770 v. NLRB, supra, 
wherein the court emphasized that “... a strike may have 
several ‘objects.’ The term used in the statute is an object, 
not the object.” (296 F. (2d) at 373 (Emphasis in orig- 
inal) See also, NLRB v. New York Lithographers, supra 
(66 LRRM at 2538). Thus, should the court accept Peti- 
Itioners’ argument that the strike and work stoppage 
engaged in by Petitioners in securing the 80-cent clause 
in its contract with Riverton has some primary aspects, 
the Petitioners’ conduct still violates Section 8(b) (4) (i) 
(ii) (A) and (B) for, on the facts of this record, at least 
one of Petitioners’ objects was to place secondary pressures 
upon nonsignatory operators in order to require them to 
become signatory to Petitioners’ 1964 contract in its en- 
tirety or to cease doing business with signatory operators. 
Petitioners were successful, as the facts reveal, in securing 
their secondary objectives, despite any other alleged pri- 
mary objectives involved. Non-signatories were forced to 
become signatories in order to keep their markets open to 
signatory operators. The only other alternative for non- 
signatory operators was to cease doing business with sig- 
natory operators as they had traditionally done, and, the 
facts reveal that this secondary objective was also achieved. 
See Highway Truck Drivers and Helpers, Local 107, ete. 
v. NLRB, supra; Bakery Wagon Drivers and Salesmen, 
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Local Union No. 484 v. NLRB, supra; NLRB v. Milk 
Wagon Drivers’ Union, Local 753, supra; NLRB v. New 
York Lithographers, supra. 


Ill. CONCLUSION 


For all the foregoing reasons, it is respectfully submitted 
that the National Labor Relations Board’s Decision and 
Order in the instant case should be upheld and enforced 
by the court in its entirety, and, that the Petitioners’ 
request to have the Board’s Decision and Order reversed 
and set aside sohuld be denied in its entirety. 


Respectfully submitted, 


J. MACK SWIGERT 

FRANK H. STEWART 

ROBERT J. TOWNSEND 
603 Dixie Terminal Building 
Cincinnati, Ohio 45202 

SPANLEY R. STRAUSS 
1750 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
Attorneys for the Intervenor, 
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* * * * * 


(Tr. p. 89) 


* * * * * 


Dan S. Davison 
(Tr. p. 90) 
a witness called by counsel for Charging Party Davison, 


being first duly sworn, was examined and testified as 
follows: 


* * * * * 


(Tr. p. 93) 


* * * * * 


Q. Now, directing your attention to your operations at 
Riverton, what is the business of your Riverton Coal Com- 
pany? A. To mine bituminous coal. 


* * * * 


(Tr. p. 131) 

Q. (By Mr. Swigert) I hand you Davison Exhibit 5 for 
identification. What is that? A. That is the release 
on payment of $15,000 that Mr. Hamilton signed for the 
Ford Coal Company. 

Q. And it was delivered to you? A. That is correct. 

Mr. Swigert: We offer it in evidence. 

Mr. Combs: We object, your Honor, on the grounds 
it is hearsay. The Mine Workers did not have anything to 
do with it and it is not admissible against these respon- 
dents. 

Trial Examiner: I receive Davison exhibit 5. 


(Charging Party Davison Exhibit No. 5 is 
received in evidence.) 


* * * * * 


2sja 
Supplemental Joint Appendix 
(Tr. p. 180) 


Lewis Davison 
a witness called by counsel for the Charging Parties Dan 
S. Davison and Riverton Coal Company, being first duly 
sworn, was examined and testified as follows: 

* * * * * 


(Tr. p. 200) 


CROSS EXAMINATION 
Q. (By Mr. Combs) ... 


(Tr. p. 227) 


* * * * * 


Q. And that, after you executed the contract, that you 


executed new contracts to mine coal on that property? 
A. Yes, sir. 

Q. And that you had certain services and certain stipu- 
lations with reference to the mining of that coal and that 
these contracts set out those stipulations? A. Yes. 
sir. 


* * * * 


(Tr. p. 780) 


Lewis Davison, 
was recalled as a witness, by and on behalf of Dan §. 
Davison and Riverton Coal Company, a charging party, 
was reminded that he was still under oath, examined and 
testified as follows: ; 


DIRECT EXAMINATION 


Q. (By Mr. Swigert.) Mr. Examiner, when I was here 
last Mr. Lew Davison who has previously sworn is—has 
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been previously sworn, he was asked to produce a copy of 
the files of contracts now used by Riverton Coal Company 
with persons with companies who mined coal on Riverton 
property. And, I want the record to show that this morn- 
ing he has appeared in response to that request and has 
produced a document which has been marked for identifi- 
cation as Davison’s exhibit 6. I have shown this document 
to Mr. Combs, who made the original request for it. Mr. 
Combs, has informed me off the record this morning, that 
he, having examined it has no desire to put in evidence. 
It is not a part of our case. So I have no desire to put it in 
evidence. So if that is the state of the record although 
it has been marked I will not offer it at this time. But I 
want the record to show that we did respond to that request 
and produced the contract here this morning. 


(Tr. p. 781) 


* * * * * 


Tria] Examiner: All right. Go ahead, Mr. Swigert. 

Q. Mr. Davison, when you were on the stand on the 
previous occasion you testified with respect to certain 
advances made by your company to certain companies from 
which you purchased coal. And I believe at that time you 
were asked the amount of the advances that had been made 
and not repaid as of the date of the signing of the contract 
with the United Mine Workers Union, in April, 1964. The 
record shows that you gave an answer of around $8,000 or 
$9,000, but you said that you were not sure of the amount. 
That you would have to check the records to determine. 
Have you checked and can you tell us now what that 
amount was more accurately than previously? A. That 
amount was about $8300 or $8400, and it was all owed 
us by one company. 
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(Tr. p. 782) 


Q. What company was that? A. That was the 
Douglas Coal Company. 

Q. Why was that amount outstanding at that time? 
A. The owner and operator of Douglas Coal Company was 
killed and the company went out of business. 

Q. Had you made any advances to suppliers to Riverton, 
to during the period from January 1, 1964, up until the 
signing of this contract in April, 1964? A. About four 
companies we made advances to. 

Q. What was the total amount of those advances? A. 
Over the period of those four or five months it is close to 
$1600. 


(Tr. p. 783) 
* * * * * 

Q. Had you received coal from these operators in the 
Spring, 1964, before any of this money was advanced. 
Did you receive—advance the money before you received 
coal from them? A. After coal had been received. 

Q. In amounts equal to or less than the amount ad- 
vanced? A. Equal to or less than the amount ad- 
vanced. Equal to or less and never more. 

Q. That is the amount that you advanced was less than 
the value of the coal? A. Yes, sir. 


* * * * * 


Q. (By Mr. Farmer.) As I understand your last answer 
it seems to be inconsistent with the one just before it. The 
amounts of—advanced on coal was it equal to or less than 
the value of the coal? A. It was equal to or less than 
the value of the coal received. 

Q. Which is it? 
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(Tr. p. 784) 


A. Sometimes it was equal to. It was never more. It was 
always equal to or less. If a man would bring in 50 tons 
of coal at $4 it would be $200. He would get an advance 
for $200. That was the maximum that he could have. Or it 
would be less than. 

Q. Why is that an advance if he has delivered the coal? 
A. The payment is made once a month. 

Q. And what you mean by advance then is payment 
before the normal due date? A. Yes, sir. 

Q. (By Mr. Swigert.) In your testimony this is what 
you meant? A. Yes, sir. 

Q. How many companies did you make advances to 
between January 1, and the signing of this contract in the 
Spring, 1964? A. Approximately four. 

Q. And were they all non-union mines or union mines or 
what kind of mines were they? A. I think they were 
all union. 

Q. What was the largest amount advanced any one of 
those four mines during that time? A. I think we 
advanced approximately $263 at one time to Progress 
Coal Company. That was the top dollar advance during 
that period. 

Mr. Swigert: That’s all. 


(Tr. p. 785) 


Q. (By Mr. Combs.) Mr. Davison, in every instance 
were these advances on the basis of after the coal had 
been due and received? A. One hundred percent Mr. 
Combs. Ninety-nine percent of the time he had the man had 
coal in his bin. He didn’t have any money to pay a truck 
driver off. 


* * 2 * * 
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* * * * * 


John Owens 


was called as a witness by and on behalf of the respon- 
dents, and, having been first duly sworn, was examined 
and testified as follows: 


* * * * * 


(Tr. p. 805) 


* * * * * 


CROSS EXAMINATION 
Q. (By Mr. Blackburn.) ... 


* * * * 


(Tr. p. 812) 


* * * * * 

Q. All right Mr. Owens, when was the first idea ex- 
pressed in your presence that there should be a $1.00 
clause in the 

(Tr. p. 813) 
contract? A. I don’t know. 

Q. When was it first expressed in your presence in con- 
ferences within the union which led up to the negotiations 
with the operators? 

Mr. Hopkins: Again, Mr. Examiner we object. He has 
said it was a general policy. We submit it is not proper. 

Trial Examiner: Overruled. When was the subject of 
the $1.00 clause first brought up? A. I don’t know. 

Q. Mr. Owens, do you recall any discussion of the $1.00 
clause among representatives of the union in preparation 
for negotiations? 

Mr. Hopkins: We object he is going back into the union 
preparation. 

Trial Examiner: I will overrule it. Answer the ques- 
tion. A. I don’t recall any dates. 
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Q. Do you recall any discussions? A. Yes. 
Q. Who participated in the discussions? 


(Tr. p. 814) 

A. Those that participated in the conferences with the 
coal operators. 

Q. Mr. Boyle, Lewis and yourself? A. Yes. 

Q. Where did this discussion take place? A. We 
might have discussed it in any one of our offices. 

Q. I presume now that you are thinking of some par- 
ticular discussion in which the $1.00 clause came up 
is that correct, sir? A. I have no particular discussion, 
no. 

Q. Are you testifying it was discussed in more than 
one conference? A. I think it has been. 

Q. Can you give me some idea how many conferences? 

Mr. Hopkins: He is covering ground preparatory to the 
negotiations and internal union discussions among them- 
selves and their own union procedure which is utterly 
remote and foreign to the question. We object. 

Trial Examiner: Counsel may develop what was said 
among the union representatives concerning the $1.00 
proposal prior to the time the proposal was made to the 
operators, 

Q. Will you answer the question? Who said what? 
A. I don’t recall. 

Trial Examiner: You don’t recall anything you said? 
A. In the conferences with the operators? 


(Tr. p. 815) 

Trial Examiner: No. In your conferences with Messrs. 
Boyle and Lewis? A. I may have said that we should 
suggest the $1.00 clause inserted in the contract. 

Trial Examiner: Do you recall anything Mr. Boyle 
said? A. I think he acquiesced. 
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Q. Do you recall anything Mr. Lewis said? AI 
think we were all agreed on the $1.00. 

Q. Do you remember anything else anyone said in con- 
nection with this subject? A. We might have dis- 
cussed the protection of the work opportunity of our mem- 
bers in the sub-contracting out of work. 

Q. Do you remember anything else? A. No. 

Q. Who suggested the $1.00 technique as a method of 
protecting the job opportunities for the members? A. 
Which one of us three? 

Q. Yes. A. I think I did. 

Q. What did you say when you made that suggestion. 
A. We ought to have a clause in the contract that provides 
$1.00 be paid into the Welfare fund to protect the work 
opportunity of our employees in an attempt to stop or in 
an attempt to prevent sub-contracting out of work by 


signatory operators. 
Q. And what did Mr. Boyle respond? 


(Tr. p. 816) 

A. I think he agreed with me. 

Q. Mr. Boyle and Mr. Lewis both? A. Yes. 

Q. Do you remember anything else about the discussion? 
A. That was the main discussion. The whole session. 

Q. As a result of this discussion you made the sugges- 
tion to the operators in your negotiations? A. We did. 
* * * * * 

(Tr. p. 817) 

Trial Examiner: Are you testifying Mr. Owens, that 
the only thing said in response by the operators was the 
single response, no. A. They just wouldn’t do it. 

Trial Examiner: Did they say anything other than the 
single word, no. A. They may have. 
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Trial Examiner: I am not interested in what they may 
have 


(Tr. p. 818) 


said. A. They did say they would not do it. 

Q. And did they give any reason? A. They just 
wouldn’t do it. 

Q. When did they finally say yes? A. I think it was 
when we consummated the agreement on the Ist of April. 

Q. That wasn’t my question. My question was when 
they finally agreed to the 80¢ clause? A. They never 
assured me until April Ist, 1964. 

Q. Was there any other issues that were unresolved 
until the contract was finally consummated on April 1st? 
A. Yes, All of them. 

Q. What were they? A. Wage—in fact the whole 
contract. 


* * * * * 


(Tr. p. 828) 

Q. Mr. Owens, was there any correspondence exchanged 
between the union and the operators on the subject of the 
$1.00 and the 80¢ clause during the course of these nego- 
tiations? A. Not that I recall sir. 

Q. Mr. Owens, let me direct your attention to the 
answer given in your direct examination about the union’s 
purpose in demanding the $1.00 and the 80¢ clause. Do 
you recall that answer? A. Yes, sir. 

Q. Who determined that was the union’s purpose? 
A. Well that purpose was arrived at by the representatives 
of the United Mine Workers Union before we went into 
conference. 

Q. Who are these representatives you are talking about, 
Mr. Boyle, Lewis and yourself? A. Yes. 
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Q. You say the purpose was determined in conference 

with Mr. 

(Tr. p. 824) 
Boyle, Lewis and yourself is that correct? A. You are 
talking about the purposes that was arrived because of 
the experiences we have had over the years. 

Q. And my question was who determined this was the 
union’s purpose of the $1.00 or the 80¢ clause? A. I 
would say we did. 

Q. Mr. Boyle, Lewis and yourself? A. They are the 
ones that represented it. Presented it. 

Q. That is not my question. My question is you three 
gentlemen determined that that was the union’s purpose 
in demanding the 80¢ clause? A. I think that was our 
purpose. 

Q. And do I understand that this purpose was arrived 
at in conferences with Mr. Boyle, Lewis and you had in 
preparation for the negotiations? A. Yes. 

Q. Now what was said by Mr. Boyle or by Mr. Lewis 
or by you in these conferences about the union’s purpose 
to demand the $1.00 clause? A. We must provide in 
the contract work opportunity protection for our members. 

Q. Was anything said about why you had to do this? 
A. Because of our experiences. 

Q. What experiences? A. Over the fifty years the 
industry has been operating. 


(Tr. p. 825) 
Q. Was anything more recent than experience over the 
last fifty years discussed at these conferences? 
Mr. Hopkins: That is an unfair question. The witness 
is trying to answer as best he can. 
Trial Examiner: What else was discussed on this subject 
in the conferences? A. The purpose of protecting the 
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work opportunity of our people and the sub-contracting 
out of work by operators signatories of the agreement. 
And that’s what we did. 

Q. Now which of you said what about this in these con- 
ferences? A. I may have. 

Mr. Hopkins: Mr. Examiner, I submit that is going too 
far. This witness is doing his best to say what was said in 
these conferences. 

Trial Examiner: Let’s not have that explanation. Let’s 
just have your objection. 

Mr. Hopkins: This is repetitious. 

Trial Examiner: We are reaching the point where it is 
repetitious, Mr. Blackburn. I will let him answer this 
one question. 

A. I don’t know which one of us. 

Q. Do you recall what precisely was said about the 


subcontracting out of work? A. No. 
Mr. Blackburn: No further questions. 
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COUNTERSTATEMENT OF THE CASE 


Case No. 21,129 is before the Court on the petition 
of the Union? to review and set aside a decision and 
order of the National Labor Relations Board issued 
on June 16, 1967. The Board, in its answer, has 
cross-petitioned for enforcement of its order against 
the Union in Case No. 21,129, and the Board, in 
Case No. 21,226, has petitioned for enforcement of 
the same order against the Bituminous Coal Opera- 
tors Association (hereinafter referred to as BCOA), 
a co-respondent before the Board. Intervenors in No. 
21,129, Dixie Mining Company and Dan S. Davison, 
were charging parties before the Board. The Board’s 
decision and order (J.A. 291-338)? is reported at 165 
NLRB No. 49. The Court has jurisdiction of the 
proceedings under Section 10(e) and (f) of the Na- 
tional Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C. Sec. 151, et seq.). 


I. The Board’s Findings of Fact 


The Board found that the Union and BCOA vio- 
lated Section 8(e) of the Act by entering into an 
agreement containing a clause requiring signatory op- 
erators to pay 80 cents into the Union’s Welfare and 
Retirement Fund for each ton of coal bought from a 


1The petitioners, International Union, United Mine Work- 
ers of America, Its Districts 17 and 28, and Its Locals 6594 
and 6937, are referred to collectively herein as “the Union.” 


2“J_A.” refers to the Joint Appendix filed by the parties. 
References preceding a semicolon are to the Board’s find- 
ings; succeeding references are to the supporting evidence. 
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nonsignatory operator but requiring no payments on 
purchases from signatories who have complied with 
the clause. The Board also found that the Union vio- 
lated Section 8(b) (4) (i) (ii) (A) and (B) of the Act 
by inducing and encouraging employees to engage in 
strikes and by threatening, coercing, and restraining 
employers with objects of forcing or requiring said 
employers to become signatories to the 80-cent clause. 
The facts upon which the Board based its findings are 
summarized below. 


A. The pattern of collective bargaining 


Collective bargaining in the bituminous coal indus- 
try has long followed a multiemployer pattern. Be- 
tween 1898 and 1927 the United Mine Workers nego- 
tiated agreements first with operators in the so-called 


Central Competitive Field (Ohio, Indiana, Illinois and 
West Virginia), and these agreements set the pattern 
for negotiations throughout the country. The Un- 
ion’s bargaining relationship with the operators in the 
Central Competitive Field collapsed in 1927 (J.A. 
294; 242). 

From 1934 to 1940, agreements negotiated with the 
operators in the Appalachian area served as a pattern 
for the remainder of the industry; but in 1941 the 
Appalachian operators split into northern and south- 
ern groups and signed separate agreements with the 
Union. Although a uniform national agreement was 
negotiated for the industry in 1945, the division of 
the operators of the Appalachian area survived that 
agreement. Most of the northern group deal with 
the Union through BCOA. The southern operators 
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are represented in their dealings with the Union by 
the Southern Coal Producers’ Association, and many 
midwestern operators negotiate with the Union 
through local associations (J.A. 294-295; 242). 

Since 1950, collective bargaining negotiations have 
been conducted under the following pattern. The Un- 
ion first negotiates an agreement with representatives 
of BCOA. The terms of this agreement are then pre- 
sented to the Southern Coal Producers’ Association, 
the mid-west operators associations and individual op- 
erators (J.A. 295; 242-243). It is the Union’s estab- 
lished practice to seek the signatures of as many op- 
erators as possible to these contracts and approxi- 
mately 75 per cent of the bituminous coal mined in 
the United States is produced by operators with whom 
the Union has contracts (J.A. 295). 


B. The economic background of collective bargaining 


The production of coal in the United States and the 
number of people employed in the industry have 
steadily declined in the last 15 to 20 years. In 1945, 
for example, the total net tonnage of coal produced 
was 577,617,000, and the number of men employed in 
its production was 366,500; while in 1960, the ton- 
nage was down to 413,000,000, and the number em- 
ployed, to 139,400 (J.A. 243-244). Labor apparently 
still remains the principal cost item in the industry. 

Various operators in the industry frequently pur- 
chase coal from other operators in order to meet con- 
tractual commitments to their customers (J.A. 295; 
33-34, 42-43). Sometimes an operator will purchase 
coal, called “substitute coal,” which he could produce 
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himself (J.A. 295; 100-101). Often, an operator will 
purchase “supplemental coal,” i.e., coal purchased to 
supplement his own production, because he cannot fill 
sales contracts of customers with coal of qualities and 
quantities produced in his own mines (J.A. 295; 100- 
101). Without the ability to make these purchases, 
most operators would be unable to bid successfully on 
long-term contracts because the variety and volume of 
coal required would be beyond their individual capac- 
ity to produce (J.A. 295; 54-55). 

The Union, in an effort to preserve work opportuni- 
ties for the employees it represents, has long been 
concerned with the practice of operators, who are sig- 
natories to Union contracts, of “subcontracting” or 
“contracting out” the production of coal (J.A. 295; 
202-203). In the past, these contractual restrictions 


have operated primarily to prohibit operators from 
leasing or subcontracting their own mining property 
and facilities to others as a subterfuge to avoid the 
provisions of the applicable collective bargaining 
agreement (J.A. 296-297). 


C. The 80-cent clause and its predecessors, and prior 
Board proceedings involving their validity under 

Section 8(e) of the Act 
The National Bituminous Coal Wage Agreement of 
1950, which with certain amendments is the agree- 
ment currently in effect, contains a section entitled 
“United Mine Workers of America Welfare and Re 
tirement Fund of 1950” which created the Union’s 
Welfare and Retirement Fund. Each signatory op- 
erator was required to pay into the Fund a sum of 30 
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cents on each ton of coal produced for use or sale 
(J.A. 296; 246). In 1952, an amendment increased 
the payment from 30 to 40 cents (J.A. 296; 251). 

In 1958, the Union and the signatory operators ne- 
gotiated an amendment to the agreement which estab- 
lished a “Protective Wage Clause,” requiring, essen- 
tially, that all coal obtained by the signatory operators 
by subcontract would be mined or produced under 
terms and conditions equivalent to those received by 
the employees covered by the national agreement.* On 
August 27, 1963, the Board held, on a stipulated rec- 
ord, that the Protective Wage Clause was a secondary 
agreement, in effect requiring subcontractors to be 
union signatories, in violation of Section 8(e) of the 
Act. Raymond O. Lewis, et al (Arthur J. Galligan), 
144 NLRB 228. 

After the Board’s decision, negotiations took place 
between BCOA and the Union, aimed at rescinding 
and replacing the Protective Wage Clause. The Un- 
ion proposed a provision whereby each signatory 
would pay $1.00 into the Welfare Fund for each ton 
of coal purchased from a nonsignatory (J.A. 298-299; 
202-206). BCOA opposed the Union’s demand but 
agreement was eventually reached on an 80-cent 
clause (J.A. 299-300; 208-209). However, it was 


3The Protective Wage Clause provided, inter alia (J.A. 
252): “, .. [T]he Operators agree that all bituminous coal 
mined, produced, or prepared by them, or any of them, or 
procured or acquired by them or any of them under a sub- 
contract arrangement, shall be or shall have been mined or 
produced under terms and conditions which are as favor- 
able to the employees as those provided for in this Contract.” 
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agreed that contracts with “captive operators,” i.e., 
those who consume the coal they produce, would not 
contain the 80-cent clause (J.A. 300; 160). 

The 80-cent clause became effective on April 2, 
1964, Under the agreement the signatory operators 
continued to pay 40 cents into the Fund on each ton 
of coal produced, but signatory operators and their 
subsidiaries and affiliates were required to pay 80 
cents into the Fund for each ton of coal purchased 
from nonsignatory operators (J.A. 297-298; 254).* 

On the same day that BCOA and the Union agreed 
to this provision, March 23, 1964, Southern Coal Pro- 
ducers’ Association, representing some 20 operators, 
also agreed to the provision (J.A. 298; 21). There- 
after, numerous individual operators and associations 
of operators also became signatories (J.A. 298; 22). 


‘The relevant provision of the 80-cent clause reads as 
follows: 


During the life of this agreement there shall be paid 
into such Fund by each Operator signatory hereto the 
sum of forty cents (40¢) per ton of two thousand (2,000) 
pounds on each ton of bituminous coal produced by such 
Operator for use or sale. On all bituminous coal pro- 
cured or acquired by any signatory Operator for use or 
for sale (i.e. all bituminous coal other than that pro- 
duced by such signatory Operator) there shall, during 
the life of this Agreement be paid into such Fund by 
each such Operator signatory hereto or by any sub- 
sidiary or affiliate of such Operator signatory hereto 
the sum of eighty cents (80¢) per ton of two thousand 
(2,000) pounds on each ton of such bituminous coal 
so procured on which the aforesaid sum of forty cents 
(40¢) per ton has not been paid into said Fund prior 
to such procurement or acquisition. (J.A. 298; 254), 
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In May 1964, the Union filed a motion with the 
Board reciting that the Protective Wage Clause had 
been completely supplanted and superseded by the 80- 
cent clause. The motion requested that the Board 
determine that the agreement, as amended, was not 
violative of Section 8(e) and that the case be closed 
on the basis of compliance. On August 7, 1964, the 
Board issued a supplemental decision. Raymond O. 
Lewis, et al. (Arthur J. Galligan), 148 NLRB 249. 
The Board held that the 80-cent clause was unlawful 
as an implied union signatory agreement, observing 
that “[i]n view of the .. . statements of the negotiating 
parties as to the purpose and effect of the clause, and 
in view of the economic and industrial realities ob- 
taining in the coal-mining industry as set forth in the 
stipulated record, we find that the clause imposes a 
substantial financial penalty upon Signatory Opera- 
tors who procure or acquire coal from nonsignatory 
sources, a penalty which is not imposed if they pro- 
cure or acquire coal from other Signatory Operators. 
We... find that this financial penalty was imposed 
to restrain Signatory Operators from procuring or 
acquiring coal from nonsignatory sources.” (148 
NLRB at 252-253).° In the Board’s view this was 


5 The Board noted that, with court approval, it has con- 
sistently held that “clauses which grant a contracting em- 
ployer the right to do business with noncontracting em- 
ployers, but which impose a substantial penalty or sanction 
upon the exercise of such right, are in reality implied agree- 
ments that the contracting employer will refrain from doing 
business with the noncontracting employer. [Citations 
omitted.]” (148 NLRB at 253). 
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confirmed by the Union’s own claim that the 80-cent 
clause was intended to make it economically infeasible 
for the signatory operators to purchase coal from non- 
signatory operators. In this industry, the result was 
a form of proscribed “secondary pressure on unsigned 
Operators” to become signatories to the National Bi- 
tuminous Coal Wage Agreement (148 NLRB at 255). 
The Board rejected the Union’s assertion that the 80- 
cent clause was a valid provision to preserve and pro- 
tect unit work, and to maintain the integrity of the 
Welfare Fund by assuring that a royalty was paid on 
each ton of coal produced in the unit. This argument, 
the Board observed, was premised on the claim that 
the employees of all signatories to the national agree- 
ment comprise a single, industrywide multiemployer 
bargaining unit. The Board found, however, that the 
stipulated facts reveal that the Union negotiates sepa- 
rately with various signatory operators and multiem- 
ployer associations (eg., BCOA), and that “the 
UMW national contract covers a multiplicity of bar- 
gaining units rather than a single industrywide unit” 
(148 NLRB at 254). Execution of the 80-cent clause 
in one unit comprising only the employees of some 
signatory operators thus restricts those operators 
from subcontracting the unit work of producing 
needed coal to nonsignatories; however, it leaves un- 
impaired their right to let such subcontracts to any 
signatory operator in the industry. The clause, 
therefore, is not directed solely at preserving unit 
work. Rather, the Board pointed out that under 
principles applied by this Court, “the clause places 
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restrictions on subcontracting which are not ‘strictly 
germane to the economic integrity of the principal 
work unit .... It is, rather, a provision to make cer- 
tain the primary employer [i.e., the employer whose 
employees are to perform the work] is under contract 
with the Union . . . [citation omitted.].’” (148 
NLRB at 255). The Board, therefore, denied the Un- 
ion’s motion, holding that the 80-cent clause was vio- 
lative of Section 8(e) and that supplanting the Pro- 
tective Wage Clause with the former clause had not 
brought the parties into compliance. 

On petitions to review and to enforce the Board’s 
original decision and order holding that the Protec- 
tive Wage Clause was unlawful, this Court remanded 
for further consideration. Raymond O. Lewis et al. 
v. N.L.R.B., 122 U.S. App. D. C. 18, 350 F. 2d 801. 
Meanwhile, the instant unfair labor practice charges 
and complaint had been filed alleging that the Union 
and BCOA had, inter alia, violated Section 8(e) of 
the Act by entering into an agreement containing the 
80-cent clause, and a full hearing was conducted lead- 
ing to the instant Board decision and order.° 


In remanding Lewis, this Court did not decide whether 
the Board had properly held, in its supplemental decision, 
that the 80-cent clause was unlawful. The Board took the 
position that this issue was not ripe for review as the hold- 
ing had been entered as an order denying a motion alleging 
compliance, and the validity of the clause was currently 
being litigated in the instant proceeding (122 U.S. App. D.C. 
at 19 n. 2, 350 F. 2d at 802 n. 2). 

Pursuant to the Court’s remand in Lewis, further hearing 
was held on the validity of the Protective Wage Clause. As 
stated in the Union’s brief (p. 4), on June 20, 1967, a trial 
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D. The effects of the 80-cent clause 


1. The 1964 strike at the mines of Ames Coal 
Company (Ames) and Buchanan County Cor- 
poration (Buchanan) 

From July 13 through August 22, 1964, the Union 
(the International, its Districts 17 and 28, and its 
Locals 6594 and 6937) induced and encouraged em- 
ployees of Ames and Buchanan to engage in strikes, 
objects of which were to force or require Ames and 
Buchanan to become signatories to the 1964 amend- 
ments to the 1950 Agreement, including the 80-cent 
clause (J.A. 300; 28-29).7 It does not appear, how- 
ever, that either Ames or Buchanan became a signa- 


tory. 


2. Riverton Coal Company (Riverton) 


Riverton, a wholly owned subsidiary of Davison 
Fuel and Dock Company (Davison) (J.A. 32), op- 
erates two or three coal mines with about 155 produc- 
tion and maintenance employees who are represented 


examiner dismissed the complaint. The examiner rejected 
the Union’s claim of an industrywide unit. He held, however, 
that on its face the Protective Wage Clause was a presumptive- 
ly lawful agreement that subcontracted work be performed 
under work standards comparable to those in the national 
agreement, and that the General Counsel had not established 
that the clause had the effect of a union signatory requirement 
because of the economic realities of the coal industry. W. A. 
Boyle, et al. (Arthur Galligan), Case No. 5-CE-6, pending 
before the Board. 


7 Counsel for all parties, except BCOA, stipulated to these 
facts for the purposes of this proceeding only (J.A. 300; 
27-31). 
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by the Union (District 17) (J.A. 301; 32-33). In 
addition to the mines it operates, Riverton owns or 
leases additional mines and coal lands (J.A. 65), but 
its financial resources are insufficient to enable it to 
operate more than three mines at one time. When 
one mine becomes unproductive, another is opened 
(J.A. 301; 60-61). Riverton’s principal customer has 
been Cincinnati Gas and Electric Company (C.G. 
& E.), and in order to meet C.G. & E’s demand River- 
ton must purchase “supplemental” coal (J.A. 301; 
42-43). For example, during the latter half of 1963, 
Riverton purchased from 22,000 to 52,000 tons of coal 
monthly from 26 to 40 nonsignatory operators (J.A. 
301; 38-39). In early 1964, before the 80-cent clause 
became effective, Riverton purchased more than 
75,000 tons of coal from nonsignatory operators who 
numbered from 26 to 33 monthly (J.A. 301; 34, 36). 
Between January 1 and April 15, 1964, Riverton 
mined approximately 157,000 tons of coal at a cost of 
less than $4.00 per ton, and the vast majority of its 
coal purchases were at $4.00 per ton. Riverton com- 
mingled the purchased coal with the mined coal and 
sold 90 per cent of the mixed coal at $4.29 a ton, 5 
per cent between $4.29 and $4.75 a ton, and 5 per 
cent at other prices (J.A. 302; 34-35). 

Riverton, as an individual company, bargaining 
separately with the Union, has been a signatory to 
agreements with the Union for at least 10 years (J.A. 
801; 59-60). On April 10, 1964, 8 days after the 
80-cent clause became effective, employees at Riverton 
went on strike. Between April 10 and April 15, 
1964, the Union (the International and its District 
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17) induced and encouraged Riverton’s employees to 
engage in a strike, an object of which was to force 
and require Riverton to become a signatory to the 
1964 amendments to the 1950 Agreement, including 
the 80-cent clause * (J.A. 801; 28-29). On April 15, 
Riverton became a signatory (J.A. 302; 36). There 
after Riverton continued to pay 40 cents into the 
Welfare Fund for each ton of coal it mined; however, 
it no longer purchased coal from nonsignatories be- 
cause it could not pay 80 cents a ton into the Fund 
on nonsignatory coal without sustaining a loss (J.A. 
302; 36-37, 43). As a result, Riverton informed its 
nonsignatory suppliers that they would have to be- 
come signatories in order to sell to Riverton (J.A. 
802; 71-72). Riverton also cancelled all leases with 
suppliers to whom it had leased mining properties 
and negotiated new leases only with operators who be- 
came signatories (J.A. 302; 77, 87). Riverton mined 
as much coal as its financial resources permitted, but 
it was unable to buy enough coal from signatories, at 
prices it could afford, to fill its orders, particularly 
since C.G. & E., which buys 90 per cent of Riverton’s 
coal, refused to pay more than the contract price of 
$4.29 per ton (J.A. 302; 50-51). 

Although Riverton’s parent, Davison, is not a sig- 
natory to the agreement, the 80-cent clause is appli- 
cable to “any subsidiary or affiliate of” a signatory 
and therefore binds Davison to the provision (J.A. 


® Counsel for all parties, except BCOA, stipulated to these 
facts for the purposes of this proceeding only (J.A. 300; 
27-31). 
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3803; 254). With the signing of the Riverton contract 
on April 15, Davison ceased purchasing coal from 
Ford Coal Co. (Ford), a nonsignatory producer which 
had a coal purchase contract with Davison. Ford 
sued Davison and received an out-of-court settlement 
of $15,000 (J.A. 303; 48-50, 264-269). 


3. Dixie Mining Company (Dixie) 

Dixie is a partnership in Pike County, Kentucky, 
which operates some 28 small underground “truck” 
mines—that is, mines in which the coal is transported 
by truck from the mines’ tipples to a railroad (J.A. 
303; 172-173). Dixie is not a union signatory (J.A. 
303; 154). During 1964, Dixie mined 164,700 tons 
of coal which it sold at an average price of approxi- 
mately $4.10 per ton, making a profit of about 1214 
cents a ton (J.A. 803; 174-175, 276-277). Before the 
advent of the 80-cent clause, Dixie sold 40 per cent 
of its annual coal production to signatories (J.A. 
303; 176). On March 18, 1964, Dixie agreed to sell 
30,000 tons of coal at $3.70 per ton to Republic Coal 
& Coke Co. (Republic), a subsidiary of a signatory 
(J.A. 303; 176, Dixie Ex. 11). On April 14, Repub- 
lic told Dixie that the latter’s selling price of coal 
would have to be offset by “the eighty cents (80¢) 
welfare payment clause, if it is put into effect and 
charged against” Republic (J.A. 303-304; 255-256). 
In early May, Dixie shipped 6,600 tons to Republic 
and asked whether Republic “could absorb at least 
part of the’ 80 cent per ton payment (J.A. 304; 
176). On May 21, Republic wrote Dixie that it could 
not absorb such a charge and that if Republic had to 
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pay it “our only alternative is to deduct it from our 
return to you, or if that is not satisfactory from your 
standpoint, to cease handling your coal entirely” 
(J.A. 304; 256). Thereafter Dixie ceased selling coal 
to Republic (J.A. 304; 176), and has not shipped coal 
to any other signatories since that time (J.A. 176). 


4, United Collieries, Inc. (Collieries) 


Collieries is a coal sales company located in Cincin- 
nati, Ohio, and is a nonsignatory (J.A. 304; 153). 
It has dealt primarily with nonsignatories, and was 
dealing exclusively with nonsignatories at the time of 
the hearing (J.A. 304; 154). During the six months 
preceding April 1964, Collieries bought coal at $3.75 
to $3.90 a ton and sold it at $3.90 to $4.05 a ton (J.A. 
804; 157). Its principal signatory purchaser was 
Interlake Iron Corporation (Interlake) whose pur- 
chases from Collieries varied between 3,000 and 
10,000 tons per month (J.A. 304; 155). In May 
1964, Collieries’ president, Ben Tate, was told by a 
buyer from Interlake’s coal agent that Interlake 
would not purchase nonsignatory coal because of the 
80-cent provision, and Collieries’ sales to Interlake 
were discontinued (J.A. 304; 155-156, 158-159). 


5. Harlan County Coal Operators Association (HCCOA) 


HCCOA, located in Kentucky, consists of 15 mining 
companies operating 25 mines and employing about 
875 men (J.A. 304-305; 164). Nearly all the mines 
are mechanized and only one is a truck mine not hav- 
ing rail connections (J.A. 305; 165). During 1964, 
these companies mined nearly 2,000,000 tons with an 
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average profit margin of less than 25 cents per ton 
(J.A. 305; 170). 

Prior to 1964, all members of HCCOA were signa- 
tories to the 1950 Agreement but the members of 
HCCOA were unwilling to execute the new agreement 
with the 80-cent clause because they could not meet 
this contract term and remain in business (J.A. 305; 
164-166). Subsequently, two of HCCOA’s members 
executed the 1964 agreement, and thereafter one of 
these two went out of business for reasons not in the 
record (J.A. 305; 164). Although the remaining 13 
HCCOA nonsignatories have continued to sell about 
half their coal to signatories, the record does not 
show that the 80-cent payment has been made on this 
coal, and at the hearing, Union counsel conceded that 
the 80-cent provision was not being enforced pending 


the outcome of this litigation (J.A. 305-306; 22-23, 
169). 


6. National Independent Coal Operators 
Association (NICOA) 

NICOA consists of 3,000 to 4,000 operators, some 
of whom are signatories. Its members employ 60,000 
to 70,000 miners and produce 100,000,000 tons an- 
nually at a profit margin from 15 to 30 cents per 
ton. For the period 1960-1964, approximately one- 
third of the coal sold was to signatories (J.A. 306; 
173-175). Pike County Independent Coal Operators 
Association (PCICOA), a member of NICOA, con- 
sists of 600 members, most of whom operate small 
truck mines. These mines contain seams of coal that 
are too thin for mining by large coal operators who 
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use the latest and most costly machinery (J.A. 306; 
173-174). Both signatory and nonsignatory members 
of PCICOA sell coal to signatories (J.A. 307; 176). 
There is no evidence that signatories who buy from 
nonsignatory members of NICOA and PCICOA pay 
any amount into the Welfare Fund when making pur- 
chases (J.A. 307). 


7. Problems of the small mines 


A mine that produces less then 12 tons per man 
daily cannot pay the wage and other cost figures con- 
tained in the 1964 amendments to the 1950 Agree- 
ment (J.A. 307-308; 97-98). 

During 1959, after the Union and BCOA had nego- 
tiated the Protective Wage Clause, Robert Holcomb, 
a partner in Dixie, and Thomas Ratliff, president of 
Ratliff-Elkhorn Coal Company (Ratliff-Elkhorn), 
along with other persons met with Carson Hibbitts, 
president of the Union’s District 28 (J.A. 308 ; 184- 
185). Holeomb and Ratliff refused to sign the then 
current agreement because of a financial inability to 
comply with its terms. At this time, and on other oc- 
casions, Hibbitts said that he was well aware of this 
financial inability of the operators of small mines. 
Hibbitts, nonetheless, would not negotiate any written 
agreement other than the national agreement (J.A. 
308; 185-187). In 1960, Hibbitts and Ratliff met 
and Hibbitts stated that he realized that truck mines 
in Eastern Kentucky “could not abide by the wage 
and welfare provisions” of the national agreement 
(J.A, 309; 133-134). Again in 1963, when Ratliff 
sought to negotiate an agreement to be applicable 
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solely to truck mines, Hibbitts indicated that he was 
aware of the financial situation of small mines but his 
“hands were tied” and he was not authorized to enter 
into any written agreement but the national one 
(J.A. 309; 125, 131-132). 


II. The Board’s Conclusions and Order 


On the basis of the foregoing facts, the Board, af- 
firming the Trial Examiner, adhered to its position in 
the Lewis case (see supra pp. 8-10) that the 80- 
cent clause is an implied union signatory agreement, 
and that the Union and BCOA violated Section 8(e) 
of the Act by entering into the agreement. The Board 
also found that the Union violated the secondary boy- 
cott prohibition contained in Section 8(b) (4) (i) (ii) 
(A) and (B) of the Act by inducing and encouraging 
employees to engage in strikes and by threatening, 
coercing, and restraining employers with an object of 
forcing or requiring said employers to become signa- 
tories to the 80-cent clause (J.A. 332-335, 320-321). 
The Board’s order requires the Union and BCOA to 
cease and desist from maintaining, enforcing, or giv- 
ing effect to the 80-cent clause and from entering into, 
maintaining, giving effect to, or enforcing any other 
contract or agreement unlawful under Section 8(e). 
The Union is also required to cease and desist from 
inducing or encouraging employees to strike and from 
threatening, coercing or restraining employers, where 
the object in either case is to force an employer to en- 
ter into an agreement prohibited by Section 8(e) or to 
cease doing business with any other person. In addi- 
tion, the Union and BCOA are required to post appro- 
priate notices (J.A. 322-325). 
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SUMMARY OF ARGUMENT 


I 


The Welfare Fund Clause of the National Bitumi- 
nous Coal Wage Agreement requires that signatory 
operators pay 40 cents into the fund for each ton of 
coal produced for use or sale. The Board properly 
found that an amendment to the agreement of April 
2, 1964, violated Section 8(e) of the Act, and was not 
a lawful restriction against subcontracting to pre- 
serve work in the bargaining unit. The amendment 
requires that signatory operators make payments of 
80 cents into the welfare fund on every ton of coal 
that they obtain from nonsignatory operators, but ex- 
cuses such payments on coal obtained from signatory 
operators who are in compliance with the Welfare 
Fund Clause. The Union, however, bargains with the 
signatory operators in a number of individual and 
multiemployer units. Accordingly, the 80-cent clause 
freely permits subcontracting the production of coal 
outside of each bargaining unit if the subcontractor is 
a signatory operator, while imposing a financial liabil- 
ity when the subcontractor is a nonsignatory opera- 
tor. The clause thus protects unit work only to the 
extent that it subjects the exercise of the right to do 
business with nonsignatories to a substantial penalty 
or sanction. The Board properly found that this ar- 
rangement constituted an implied secondary agree- 
ment to do business only with union signatories. The 
econonic realities of the coal industry confirm this 
finding. It is undisputed that to meet customer de- 
mands signatory operators must obtain substantial 
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coal above what they produce, and have traditionally 
obtained much of it from nonsignatory operators. 
The record demonstrates that the 80-cent penalty im- 
poses an unacceptable financial burden which has re- 
quired signatory operators to cease obtaining coal 
from nonsignatory operators. As producers of over 
75 percent of the nation’s bituminous coal, the signa- 
tories to the Union’s national agreement have pri- 
mary access to the market outlets, in which the non- 
signatory operators have shared by supplying coal 
under subcontracts. Some nonsignatories were selling 
nearly 50 percent of the coal they produced to signa- 
tories, and the latter stopped these purchases after 
the 80-cent clause was added to the national agree- 
ment. These economic factors demonstrate that the 
80-cent clause will bring significant pressure on non- 


signatories to become parties to the Union’s national 
agreement. 


II 


The Board properly rejected the contention that at 
least on matters relating to the Welfare Fund there 
exists a single, industrywide unit comprised of the 
employees of all the signatories to the national agree- 
ment, It is well settled that the work unit which the 
union may seek to protect, by restrictions on subcon- 
tracting and the like, is co-extensive with the bargain- 
ing unit. Agreements which go beyond the bargain- 
ing unit, and seek to affect the terms of employment 
of union members generally or all employees cov- 
ered by a union contract, have consistently been held 
secondary in their reach. The industrial realities of 
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the coal industry do not warrant a contrary and ex- 
ceptional application of Section 8(e). Moreover, the 
unit theory suggested would allow easy circumven- 
tion of the policies of that section, for it would per- 
mit agreements not to do business with non-union 
firms whenever it could be shown that doing business 
with such firms reduces payments into a welfare fund 
that benefits union members generally. 


ARGUMENT 


The Board Properly Found That the 80-cent Clause 
of the National Bituminous Coal Wage Agreement as 
Amended on April 2, 1964, Violated Section 8(e) of 
the National Labor Relations Act? 


Section 8(e) of the National Labor Relations Act 
makes it an unfair labor practice for a labor organi- 
zation and an employer: 


To enter into any contract or agreement, express 
or implied, where such employer ceases or re- 
frains or agrees to cease or refrain from han- 
dling, using, selling, transporting or otherwise 
dealing in any of the products of any other em- 
ployer, or to cease doing business with any other 
person.... 


° As shown (supra pp. 11, 18, nn. 7-8), for the purposes 
of this case it was stipulated that the Union induced and 
encouraged employees to strike with an object of forcing em- 
ployers to sign the amended agreement containing the 80-cent 
clause, and that the Board’s finding that this conduct violated 
the seconiary boycott prohibitions of Section 8(b) (4) turns 
on the validity of the clause. The Union does not dispute that 
the 8(b) (4) violations follow if, as the Board found, the 80- 
cent clause is unlawful under Section 8(e). 
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This section does not prohibit all union-employer 
agreements which provide for or contemplate a cessa- 
tion of business with other employers. As the Su- 
preme Court has recently made clear, Congress in- 
tended that Section 8(e) would embody the same dis- 
tinction between lawful “primary” and unlawful 
“secondary” boycott activity contained in Section 8 
(b) (4). National Woodwork Manufacturers Ass’n. 
vy. N.L.R.B., 386 U.S. 612; Houston Contractors Ass'n. 
v. N.L.R.B., 386 U.S. 664. 

Thus, an agreement that entirely prohibits subcon- 
tracting any work fairly claimable by the bargaining 
unit, although it would clearly come within a literal 
construction of the ban established by Section 8(e), 
is nonetheless lawful because of the valid purpose it 
serves in preserving the work of the unit employees 
covered by the agreement. Ohio Valley Carpenters, 
136 NLRB 977, 985-986, cited in National Woodwork 
Manufacturers Ass’n. v. N.L.R.B., supra, 386 U.S. at 
645 n. 40 and in Bakery Wagon Drivers & Salesmen, 
Local No. 484 v. N.L.R.B., 116 U.S. App. D.C. 87, 
91 n. 13, 321 F. 2d 353, 357 n. 13. Similarly, a con- 
tract provision which does not entirely prohibit sub- 
contracting, but which acts primarily to preserve unit 
work opportunities, is a lawful primary agreement. 
A clause, for example, which provides that the em- 
ployees in the unit will not handle prefabricated ma- 
terials incorporating work which they have tradition- 
ally performed is a valid work preservation agree- 
ment, where all the circumstances do not establish 
that the “agreement . . . [was] tactically calculated 
to satisfy union objectives” with other employers, and 
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in reality, therefore, “mak[e] .. . the agreement sec- 
ondary in its aim.” National Woodwork Manufac- 
turers Ass'n. v. N.L.R.B., supra, 386 U.S. at 644. 
645. Similarly, absent circumstances establishing a 
secondary purpose, an agreement which limits subcon- 
tracting to employers maintaining working conditions 
equivalent to those in the bargaining unit, without re 
quiring the subcontractor to sign a union contract, 
may serve the lawful primary objective of protecting 
the work standards in the unit. Retail Clerks Union 
Local No. 1428 (Jones and Jones, Inc.), 155 NLRB 
656, 659-660; Highway Truck Drivers and Helpers, 
Local 107, Teamsters, et al (Peter D. Walther), 159 
NLRB 84, rev’d. on other grounds sub nom. A. Duie 
Pyle v. N.L.R.B., 383 F.2d 772, 777 n.16 (C.A. 3). For 
such agreements “remove the economic incentive for 
contracting out,” and thus also “preserve the work” 
of the unit employees. Retail Clerks Union Local 770 
(Food Employers Council, Inc. ) v. N.L.R.B., 111 
U.S. App. D. C. 246, 252, 296 F. 2d 368, 374. See 
also Truck Drivers Union No. 413, Teamsters, et al. 
(The Patton Warehouse, Inc.) v. N.L.R.B., 118 U.S. 
App. D.C. 149, 158, 334 F. 2d 539, 548, cert. denied, 
379 U.S. 916; Meat & Highway Drivers, Local No. 
710 v. N.L.R.B. (Wilson & Co.), 118 U.S. App. D.C. 
287, 291, 335 F. 2d 709, 715-716. 

On the other hand, it is well settled that an agree- 
ment permitting the subcontracting of unit work only 
to employers who are signatories to a contract with 
the union has a secondary effect that invalidates it 
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under Section 8(e), even though the agreement may 
incidentally also serve the lawful purpose of discour- 
aging the primary employer from subcontracting his 
employees’ work. See, in addition to cases above cited, 
District No. 9, Machinists v. N.L.R.B., 114 U.S. App. 
D.C. 287, 315 F. 2d 33; Orange Belt District Council 
of Painters No. 48, AFL-CIO, et al. v. N.L.R.B. (Cal- 
houn Drywall Co.), 117 U.S. App. D. C. 233, 237, 
828 F. 2d 534, 538 and after remand, 124 U.S. App. 
849, 365 F. 2d 540; N.L.R.B. v. Joint Council of 
Teamsters No. 38 (Arden Farms Co.), 338 F. 2d 23, 
28 (C.A. 9). See also National Woodwork Manu- 
facturers Ass’n. v. N.L.R.B., 386 U.S. at 645 n. 40, 
and cases there cited. 

The Welfare Fund Clause of the National Bitumi- 
nous Coal Wage Agreement requires signatory opera- 
tors to pay 40 cents into the Welfare Fund on each 
ton of coal they produce for use or sale. However, as 
set forth supra pp. 6-7, in 1964, after the Board in 
the Lewis case held that the Protective Wage Clause 
in the national agreement was a secondary agreement, 
that clause was supplanted by an amendment which 
requires payments of 80 cents on every ton of coal 
purchased by signatory operators from nonsignato- 
ries, but requires no such payments on purchases from 
signatory operators who are in compliance with the 
Welfare Fund Clause. In a supplemental decision in 
Lewis, denying a motion alleging compliance, the 
Board concluded that the 80-cent clause was a “finan- 
cial penalty . . . imposed to restrain signatory opera- 
tors from procuring or acquiring coal from nonsigna- 
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tory operators” (supra p. 8), and was an implied 
secondary agreement within the proscription of Sec- 
tion 8(e). We show below that the Board properly 
adhered to that view after the issue was fully liti- 
gated in the instant case. 

As set forth supra p. 9, in Lewis the parties 
asserted that the employees covered by the national 
agreement comprise a single, industrywide multiem- 
ployer bargaining unit. Accordingly, the aim of the 
80-cent clause was to discourage all the signatory op- 
erators in the bargaining unit from subcontracting 
out any unit work, and hence to function merely as a 
valid unit-work preservation agreement. Here, as in 
Lewis, the Board properly rejected this contention, 
finding that all the union signatory operators were not 
grouped in a single, industrywide unit. As demon- 
strated by the negotiations culminating in the 80-cent 
clause, the Union first negotiates an agreement with 
BCOA, one multiemployer group of operators. The 
agreement is then presented in negotiations with 
other multiemployer groups or individual operators. 
The parties, therefore, have not made a mutual com- 
mitment to be bound on an industrywide, group basis; 
no single bargaining agent or set of negotiations can 
legally bind all signatory operators (supra p. 7). 
As the Trial Examiner noted (J.A. 313), the Union 
concedes that in these circumstances an industrywide 
unit appropriate for collective bargaining does not 
exist. 

The employees, in that portion of the coal industry 
which the Union represents, thus bargain in a multi- 
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tude of separate bargaining units, such as the multi- 
employer unit comprising BCOA’s members. Under 
the 80-cent clause, however, a signatory employer may 
subcontract the production of coal to any other signa- 
tory operator outside the respective bargaining unit 
without incurring any liability to the Union’s Welfare 
Fund, Thus, work may be freely subcontracted out 
of the bargaining unit if given to any signatory op- 
erator. Subcontracts to a nonsignatory, however, are 
let at pain of paying 80 cents into the Welfare Fund 
for each ton of coal obtained. This arrangement is 
not limited to legitimate “work preservation aspects” 
(Un. Br. 22) protective of the bargaining unit.’® Any 


20 The 80-cent clause applies both to subcontracts for coal 
which could be produced by the signatory operator’s em- 
ployees (“substitute” coal) and to subcontracts for coal which 
is qualitively or quantitively beyond the productive capacity 
of the signatory operator to produce (“supplemental” coal). 
The Union does not dispute that operators in the industry 
must frequently let substantial subcontracts for coal to meet 
customer demands. The Union asserts, however, that the 
record fails to establish that the signatory operators in the 
various multiemployer units do not have, collectively, suffi- 
cient productive capacity to satisfy all requirements for coal 
within their respective units. Accordingly, it is alleged that 
there is no showing of an economic necessity that signatories 
obtain coal from operators outside their bargaining units. 
(Un. Br. 22-23). Initially, this ignores individual unit oper- 
ators who must obtain supplemental coal outside their 
bargaining units. Moreover, the Union’s agreement that 
subcontracts could freely be let to signatory operators outside 
the unit makes the total unit capacity for production an 
irrelevant factor, for this negates any claim that the 80-cent 
clause was designed to preserve unit work. Nor, plainly, 
was the clause intended to provide “Union Standards” pro- 
tection (Un. Br, 23-24) by placing on coal obtained from 
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such protection is achieved through secondary means, 
by unduly restricting subcontracts with nonsignatory 
operators. The courts have uniformly approved the 
Board’s view (see, supra p. 8 n. 5) that a provision 
in a labor contract contains an implied agreement to 
forego the right to do business with employers who 
are not union signatories, or are otherwise in disfavor 
with the union, when in all the circumstances the ex- 
ercise of that right imposes a substantial penalty or 
sanction. Such provisions, therefore, are violative of 
Section 8(e). See N.L.R.B. v. Amalgamated Li- 
thographers of America, 309 F. 2d 81, 35-36 (C.A. 
9), cert. denied, 372 U.S. 948, and cases cited. See 
also, Brown Transport Corp. et al., 140 NLRB 1436, 
1438-1439, enforcement denied for reasons not perti- 
nent here, Truck Drivers Local No. 413 v. N.L.R.B., 
supra, 118 U.S. App. D. C. at 158-159, 334 F. 2d at 
548-549; Highway Truck Drivers Local 107 v. 
N.L.R.B. (E. A. Gallagher & Sons), 112 U.S. App. 
D. C. 312, 314, 317, 302 F. 2d 897, 899, 902; Sub- 
contracting Clauses and Section 8(e) of the NLRA, 
62 Mich. L. Rev. 1176, 1195-1196. Cf. A. Duie Pyle, 
Inc. v. N.L.R.B., supra, 383 F. 2d at 775 n.10; N.L.R.B. 
v. Local 294 Teamsters, 273 F. 2d 696, 698 (C.A. 2); 
Retail Fruit & Vegetable Clerks Union v. N.L.R.B., 
249 F. 2d 591, 595 (C.A. 9). 


nonsignatories a surcharge which made the total cost of the 
coal equivalent to what it would have cost the signatory 
operator to produce himself under the labor costs of the 
national agreement. As the Board held, this claim is wholly 
refuted by the clause’s application to subcontracts to all non- 
signatories, without regard to whether they were meeting 
contract standards (J.A. 335). 
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This Court has agreed with the Board that cogniz- 
able in such cases are “the economic circumstances 
surrounding operation of [the] provision.” (J.A. 
332). See, Meat and Highway Drivers Local 710 v. 
N.L.R.B., supra, 118 U.S. App. D. C. at 294, 335 F. 
2d at 716. Accord: National Woodwork Manufac- 
turers v. N.L.R.B., supra, 386 U.S. at 644 n. 38. The 
economic realities summarized supra pp. 11-18, leave 
no doubt as to the secondary impact of the 80-cent pen- 
alty. As stated (supra p. 26 n. 10), because of 
either limited facilities or mine resources, to obtain 
and perform sales contracts many operators conced- 
edly must reserve the right to subcontract substantial 
production of coal to other operators. Riverton, for 
example, during the 4 months prior to its adoption of 
the 80-cent clause, had purchased over 30 percent of 
its coal, from nonsignatories, because of its financial 
inability to produce sufficient coal to meet sales de- 
mands (supra p. 12). The Union recognizes the im- 
portance throughout the industry of purchasing coal 
from other operators to fulfill sales commitments. 
The Union thus accepted an agreement with BCOA 
which curtailed subcontracting only to the extent that 
it involved dealings with nonsignatories, and then 
sought to obtain only this identical provision in every 
other unit of operators signatory to the national 
agreement. 

That, given the economic realities in the industry, 
the 80-cent penalty would result in cutting off the 
nonsignatories as a source of coal is also amply estab- 
lished, As shown in the Counterstatement, the record 
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indicates that the impact of the 80-cent penalty was 
uniform throughout the industry. Signatory opera- 
tors had been marketing coal obtained by subcontracts 
at a ton price 15 to 30 cents over the price paid to 
nonsignatory subcontractors. Customers were buying 
from the signatories in the range of $3.75 to $5.00 
per ton and refused to pay an increased purchase 
price which would assimilate the extra 40 cents per 
ton royalty into the Welfare Fund which the signa- 
tories incurred by obtaining coal from nonsignatories. 
Nonsignatories, moreover, were not financially able to 
lower their subcontract prices to signatories to enable 
the latter to pay the extra royalty. As a result the 
signatory operators, because they could not assimilate 
this expense, substituted signatory operators as the 
source of coal obtained by subcontract. 

The inevitable result was pressure on nonsignatory 
operators to become signatories to the Union’s na- 
tional agreement. As producers of more than 75 per- 
cent of the country’s bituminous coal, the operators 
signatory to the agreement have primary access to the 
market outlets, in which the unorganized operators 
have shared by virtue of supplying coal under sub- 
contracts. The record thus shows that some nonsig- 
natories had been selling close to 50 percent of their 
coal production to signatories, who stopped these pur- 
chases after the 80-cent clause was added to the na- 
tional agreement. 

The evidence introduced, therefore, warranted the 
Trial Examiner’s conclusion that “the economic facts 
in the bituminous coal industry are such that the ob- 
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ligation to pay 80 cents per ton on nonsignatory coal 
has resulted, and will result still further if the 80- 
cent provision should be fully enforced, in causing 
nonsignatories to become signatories or to lose signa- 
tories as a market for their coal” (J.A. 317). Sec- 
ondary effects of this consequence can scarcely be 
characterized as “incidental.” They confirm, rather, 
that the 80-cent clause was “tactically calculated” to 
achieve the objective the Board found inherent in its 
terms: bringing proscribed secondary pressure on 
nonsignatory operators by making subcontracts out- 
side the bargaining unit economically feasible only if 
granted to union signatories. 

The Union asserts, however, that the Board erred 
in conditioning resolution of the primary-secondary 
distinction upon the scope of the bargaining unit. The 
Union contends (Br. 15) that there is, at least, a 
single “industry-wide work unit in matters relating” 
to the Welfare Fund established by the national 
agreement. This allegedly follows because all the em- 
ployees share equally in the fund’s benefits, and have 
a common, primary interest in assuring that royalty 
payments are made on all coal used or sold by signa- 
tory operators." The 80-cent clause assertedly acts to 


4 As the Tria] Examiner noted, however, the Union offered 
no evidence of a single system of administration of the Wel- 
fare Fund applied equally to all employees of signatory opera- 
tors, or evidence that the 40-cent payment was uniformly paid 
on every ton of coal used or sold by signatory operators. 
To the contrary, as the Trial Examiner noted, for example, 
“captive” signatory operators who use all their coal were 
excluded from the 80-cent clause even though they buy coal 


protect this interest through lawful means, by pre- 
serving coal production within this industrywide unit. 
Under this view, the “work unit” which the union 
may lawfully protect is not the unit appropriate for 
collective bargaining under Section 9 of the Act, but a 
unit comprising all employers party to a union con- 
tract which establishes a funded, uniform employment 
benefit for all the employees. 

This contention is squarely in conflict with settled 
precedent. It is well settled that the work unit which 
the union may seek to protect, by restrictions on sub- 
contracting and the like, is co-extensive with the bar- 
gaining unit. Agreements which go beyond the bar- 
gaining unit, and seek to affect the terms of employ- 
ment of union members generally or all employees 
covered by a union contract, have consistently been 
held secondary in their reach. In an early leading de- 
cision under Section 8(e), this Court affirmed the 
Board’s holding that an agreement which required 
that employers in the multiemployer bargaining unit 
subcontract only to union signatories was secondary 
in purpose, amounting to a “concurrence between the 
union and [the] employer to boycott another employer 
for reasons not strictly germane to the economic in- 
tegrity of the principal work unit.” [Emphasis sup- 
plied.] District 9 ILA.M.v. N.L.R.B., supra, 114 U.S. 
App. D. C. at 290, 315 F. 2d at 36. As the Board 


to supplement that which they produce (J.A. 300, 315; 15% 
161). And the extra 40 cents which the 80-cent clause im- 
posed on coal obtained from nonsignatories involved a de- 
parture from uniform per-ton royalty to the Welfare Fund. 
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noted (J.A. 312-313, 333), this Court has consistently 
adhered to the view that “principal work unit” or 
“contract unit” is the bargaining unit. The Court 
thus stated in Meat and Highway Drivers, etc., Local 
Union No. 710, Teamsters, supra, 118 U.S. App. D. C. 
at 291, 335 F. 2d at 713-714, 716: 


Resolution of the difficult issue of primary ver- 
sus secondary activity ... involves consideration 
of two factors: (1) jobs fairly claimable by the 
bargaining unit; and (2) preservation of those 
jobs for the bargaining unit. If the jobs are 
fairly claimable by the unit, they may, without 
violating either [Section] 8(e) or [Section] 8(b) 
(4) (A) or (B), be protected by provision for, 
and implementation of, no-subcontracting or un- 
ion standards clauses in the bargaining agree- 
ments.... [T]he union’s object in bargaining 
for this clause was to aid union members gener- 
ally, rather than members of the unit. We agree 
that such an object is secondary. 


Other courts have without exception construed the 
statute in like manner. See, eg., N.L.R.B. v. New 
York Lithographers, etc., —— F. 2d —— (C.A. 3), 
No. 16382, November 7, 1967, 66 LRRM 2536, 2538 
n. 10; N.L.R.B. v. Local 217, United Association of 
Plumbers (Carvel Co.), 361 F. 2d 160, 162 (C.A. 1); 
N.L.R.B. v. Milk Drivers and Dairy Employees Local 
Union No. 584, IBT, etc., 341 F. 2d 29, 32 (C.A. 2), 
cert. denied, 382 U.S. 816; N.L.R.B. v. Local 282, 
Teamsters, 344 F. 2d 649, 651 (C.A. 2); A. Duie 
Pyle, Inc. v. N.L.R.B., supra, 383 F. 2d at 775-776; 
N.L.R.B. v. Milk Wagon Drivers, Local 753, IBT, et 
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al., 335 F. 2d 326 (CA. 7), enforcing, 141 NLRB 
1237, 1240; N.L.R.B. v. Joint Council of Teamsters, 
No. 38; supra, 338 F. 2d at 28. See also, Lesnick, 
Job Security and Secondary Boycotts: The Reach of 
NLRA Section 8(b)(4) and 8(e), 113 U. Pa. L. Rev. 
1000, 1029-1032, 1085 n. 48, 1040, cited in National 
Woodwork Manufacturers Ass’n vy. N.L.R.B., supra, 
386 U.S. at 629 n. 17, 645 n. 39. The principle that 
if the group to be protected is broader than the estab- 
lished bargaining unit involved, the agreement is pro- 
scribed, was assumed by the Supreme Court in Na- 
tional Woodwork, where the disputed provisions were 
indisputably to guard solely against “encroachments 
on the... [unit] work of the contract unit employ- 
ees” (386 U.S. at 617-618). In finding the provision 
lawful, the Supreme Court indicated its assumption 
that “contract unit,” as with “principal work unit,” 
referred to the bargaining unit involved: “The touch- 
stone is whether the agreement or its maintenance is 
addressed to the labor relations of the contracting em- 
ployer vis-a-vis his own employees” (386 U.S. at 
645). The Supreme Court’s opinion nowhere sug- 
gests that a union is entitled to protect the interests 
of its members at large by an agreement in a par- 
ticular bargaining unit. “On the contrary, the duty 
to bargain unit by unit leads to a quite different con- 
clusion.” United Mine Workers v. Pennington, 381 
U.S. 657, 666, cited in N.L.R.B. v. New York Li- 
thographers, etc., supra, 66 LRRM at 2538 n. 10. 
Nothing in the character of the economy and in- 
dustrial relations in the coal industry dictates the ex- 


34 


ceptional application of Section 8(e) which the Union 
suggests. In examining the validity of the Protective 
Wage Clause in its remand opinion in Lewis, this 
Court noted the seeming uncertainty of the Board’s 
resolution at that stage of the “proper” or “work” 
unit, observing with apparent approval that in its 
supplemental decision involving the 80-cent clause the 
Board had equated these terms with bargaining unit 
and had held that the scope of that unit was a key 
factor in determining primary or secondary objective. 
(122 U.S. App. D. C. at 19, 350 F. 2d at 802; see, the 
discussion of Lewis, supra p. 10 n. 6). In the in- 
stant case, the Board properly reaffirmed its deter- 
mination (supra pp. 9-10) that the clause “places re- 
strictions on subcontracting which are not ‘strictly ger- 
mane to the economic integrity of the principal work 
unit .... Itis, rather, a provision to make certain 
the primary employer [i.e., the employer whose em- 
ployees are to perform the work] is under contract 
with the Union...” See, District 9, I.A.M., supra, 
114 U.S. App. D. C. at 290, 315 F. 2d at 36. 

We submit, finally, that the “hybrid unit” theory 
advanced by the Union (Br. 17) clearly must fail. 
This theory would authorize an absolute prohibition 
on purchases from non-union firms whenever produc- 
tion by union signatories would result in payments 
into a welfare fund that benefits union employees gen- 
erally. Similarly it would make lawful the imposi- 
tion of financial penalties on signatory operators for 
doing business with nonsignatories, so long as the 
penalty payments are directed into union welfare 
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funds. Such obvious devices for extending union 
power and jurisdiction over secondary employers can- 
not be reconciled with the purposes of Section 8(e). 


CONCLUSION 


For the foregoing reasons, it is respectfully submit- 
ted that the petition to review the Board’s order 
should be denied and that a decree should issue en- 
forcing the Board’s order in full. 
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QUESTIONS PRESENTED 


1. Did the National Labor Relations Board err in hold- 
ing that ‘a clause contained in the parties’ collective bargain- 
ing agreement, to wit, the National Bituminous Coal Wage 
Agreement as amended on April 2, 1964, pertaining to the 
United Mine Workers of America Welfare and Retirement 
Fund of 1950, popularly known as the 80-cent clause, vio- 
lated Section 8(e) of the National Labor Relations Act? 


2. In this case the violations of Section 8(b)(4)(i)(ii)(A) 
and (B) of the Act are dependent upon a finding of a vio- 
lation of Section 8(e). Therefore, if the Court finds that 
Section 8(e) has been violated, then, by prior stipulation, 
the UMW, its Districts 17 and 28, and its Locals 6594 and 
6937, violated Section 8(b)(4)(iX(ii)(A) with respect to Ames 
Coal Company and Buchanan County Coal Corporation, and 
the UMW and its District 17 violated Section 8(b)(4)(i)(ii) 


(A) and (B) with respect to Riverton Coal Company. 


3. May the United Mine Workers, a labor organization 
under the labor laws of the United States, utilize a labor- 
management welfare fund established under those laws, as 
a device to force unionization of an entire industry? 
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COUNTERSTATEMENT OF THE CASE 


Dixie Mining Company, hereinafter referred to as Dixie, 
adopts the Counterstatement of the case set forth by the 
National Labor Relations Board in its brief, with the follow- 
ing additions and modifications. 


Dixie, a charging party in this case, is a coal company 
which formerly shipped a substantial portion of its total 
production to UMW signatories but is not itself a signatory 
of the UMW contract. Its President, Mr. Robert Holcomb, 
is President of the National Independent Coal Operators’ 
Association, a trade association of coal operators represent- 
ing approximately 4,000 mines and 70,000 miners located 
largely in Appalachia. Accordingly, the views of Dixie as 
set forth herein are also the views of the National Independ- 
ent Coal Operators’ Association. 


The UMW! is seeking review of the National Labor Rela- 
tions Board’s decision in 165 NLRB No. 49 (1967), claim- 
ing that what is at stake is the future of the UMW’s welfare 
fund. What is actually at stake in this appeal is whether a 
union may utilize a welfare fund as a device to force the 
unionization of an entire industry. 


The issue on this appeal is the legality of the 80-cent 
clause” contained in the 1964 Amendments to the National 


The Petitioners, International Union, United Mine Workers of 
America, Its Districts 17 and 28, and Its Locals 6594 and 6937, are 
referred to collectively herein as “the UMW”. 


The relevant provision of the 80-cent clause reads as follows: 
“During the life of this agreement there shall be paid into such Fund 
by each Operator signatory hereto the sum of forty cents (40¢) per 
ton of two thousand (2,000) pounds on each ton of bituminous coal 
produced by such Operator for use or sale. On all bituminous coal 
procured or acquired by any signatory Operator for use or for sale 
(i.e., all bituminous coal other than that produced by such signatory 
Operator) there shall, during the life of this Agreement, be paid into 
such Fund by each such Operator signatory hereto or by any subsid- 
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Bituminous Coal Wage Agreement of 1950. The clause was 
also involved in Lewis v. NLRB. 122 U.S. App. D.C. 18, 350 
F.2d 801 (1965). The Lewis Case dealt with the legality of 
the Protective Wage Clause in the 1958 Amendments to the 
National Bituminous Coal Wage Agreement of 1950; but men- 
tion was also made of the 80-cent clause in the briefs. The 
Court did not reach the question of the legality of the 80-cent 
clause, however. Rather, it remanded the Lewis Case to the 
NLRB for further proceedings with respect to the Protective 
Wage Clause, particularly with regard to the proper work 
unit which might be protected by such clause. Thus, con- 
trary to the UMW’s claim in its brief at page 4, this Court 
did not remand the issue of the 80-cent clause for further 
determination. See Lewis v. NLRB, supra, Note 2. Never- 
theless, the General Counsel and Dixie moved the NLRB to 
consolidate the Protective Wage Clause case and the 80-cent 
case for further hearings, believing that this would facilitate 
judicial review. The UMW, however, opposed the reopening 
of the record and the consolidation of the 80-cent and Pro- 
tective Wage Clause Cases and the Board followed its request. 
See Order Reopening Record and Remanding Proceeding to 
Regional Director for Hearing, of the NLRB, dated March 3, 
1966. Thus, although the UMW now deplores the lack of 
additional hearings in this record, it was the UMW itself 
that prevented such hearings (Petitioners’ Brief, pp. 4, 11, 
16). 


Throughout the hearing before the Trial Examiner in the 
instant proceeding, Dixie’s counsel sought to adduce evi- 
dence related to the determination of the proper work unit 
and to the economic background of the coal industry (JA 
24-5, 57-9, 74-5, 83, 85, 96-9, 126-31, 138, 162, 179-181, 
184, 186, 189-196, 232, 237-239, 241). The UMW repeat- 
edly objected to all attempts to introduce such evidence. 
The Trial Examiner sustained the UMW’s objections, stating 
that he would not allow the evidence to be introduced un- 


iary or affiliate of such Operator signatory hereto the sum of eighty 
cents (80¢) per ton of two thousand (2,000) pounds on each ton of 
such bituminous coal so procured or acquired on which the aforesiad 
sum of forty cents (40¢) per ton had not been paid into said Fund 
prior to such procurement or acquisition.” (JA 11-12) 
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til the UMW had produced some evidence relating to those 
matters in its defense. Not finding that the UMW had 
opened the door to these issues, the Trial Examiner never 
allowed the evidence to be introduced (JA 309, 316-317). 
Basically, Dixie’s evidence would have shown that the UMW 
permits signatory operators to pay lower wages and to make 
smaller contributions to the Welfare Fund than specified in 
the industry-wide contract. This evidence would have been 
directly related to the question of whether there is an indus- 
try-wide unit, whether the 80-cent clause would serve to 
protect unit employees, and whether the 80-cent clause 
could be a lawful union standards clause. 


Although it is true that the production of bituminous 
coal had declined steadily until 1961, since that date it has 
increased by substantial amounts in every year (JA 243). 
Moreover, the percent capacity utilized during that period 
has also increased significantly (JA 245). 


The record in this case contains absolutely no evidence 
that signatory employers purchase “‘substitute” coal—that 
is coal which they could have produced themselves.? Nor 
is there any indication in this Court’s decision in Lewis v. 
NLRB, supra, that the Court recognized that this was a ma- 
jor concern of the UMW, as the UMW contends on page 6 
of its Brief. The only evidence in the record to show that 
the UMW was concerned with such alleged practices was 
contained in testimony of John Owens (JA 202). Owens 
also testified that the 80-cent clause was designed to put 
an end to this practice. But as the Trial Examiner found 
(JA 299), it was apparent that Owens “was not a candid 
witness and that he withheld information concerning the 
negotiations.” 


In contrast to the absence of any evidence to show that 
the purchase of substitute coal is a common practice in the 
industry, there is considerable testimony that such practices 
do not occur. Quinn Morton III testified that he has been 


3It should be noted, however, that Petitioners have requested this 
Court to take judicial notice of evidence related to this subject in the 
connected Protective Wage Clause case. See Petitioners’ Brief, p. 7, 
and Part III of this brief below. 
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in the coal industry since 1945 and that none of the com- 
panies with which he has been connected have ever pur- 
chased substitute coal (JA 101). He further testified that 
there were economic reasons for not purchasing such coal. 
The expense of shutting down operating property, while 
still having to pay investments, royalties, etc., creates incen- 
tive to operate mines at full capacity. Dan S. Davison tes- 
tified that it cost him more to purchase coal on the market 
than to produce it himself, and that his mines were operat- 
ing at full capacity. He explained that he had coal seams 
which were not in production only because he did not have 
the capital or credit to work them (JA 60-61). 


On the other hand, the record contains much evidence 
to show that the practice of purchasing supplemental coal, 
that is, coal which the buyer could not produce, is quite 
widespread (JA 42-43, 55-56, 60-61). Davison testified 
(JA 43) that after he signed the 1964 Contract he could 
not purchase enough coal from signatory mines to make up 
for the coal which he could no longer purchase from non- 
signatory mines. He was still able to purchase some coal 
from signatory mines, because some were selling at the same 
prices as non-signatories, but others would sell only at higher 
prices and he was not able to afford such purchases. 


Finally, the UMW questioned Thomas B. Ratliff’s testi- 
mony that his company’s sales to union operators had been 
curtailed and restrained by the 80-cent clause (JA 108), on 
the ground that his sales for 1964 were higher than in 1963. 
The record is clear, however, as Ratliff explained, that his 
sales for 1963 were less because in that year he had lost his 
loading facilities (JA 140). 


SUMMARY OF ARGUMENT 


The 80-cent clause, by requiring any signatory operator 
who purchases coal from a non-signatory to pay 80 cents 
into the UMW’s Welfare Fund, is an implied agreement that 
signatory operators will cease doing business with non-sig- 
natories. It is thus an agreement in violation of Section 8(e) 
of the National Labor Relations Act* in that it does not 


429 U.S.C. § 158(e). 
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serve to preserve or protect the jobs or working conditions 
of the work unit. The largest unit which may be protected 
by a legitimate restriction on sub-contracting is the unit 
over which the employer and the UMW bargain, and under 
the rationale of the work preservation exception the unit 
should be limited to the single employer. Employers and 
unions may not agree to control the wages and working 
conditions of employees other than those about which they 
bargain. It follows that neither can they agree to protect 
the jobs and working conditions of other employees. There- 
fore, regardless of the fact that all employees of signatory 
mines are covered by the same contract and participate in 
the same welfare fund, they are not part of the same unit 
relevant for Section 8(e) purposes. 


The NLRB determined that the coal industry was made 
up of a multiplicity of bargaining units. Such determina- 
tion should not be disturbed. There was no evidence to 
establish that there was one contract-wide unit for any pur- 
pose. To the contrary, the evidence in the record clearly 
shows that, even as respects the application of the 80-cent 
clause, there are variations in the contract that the UMW 
signs with different operators. Additional evidence to the 
same effect offered by Intervenor Dixie was objected to by 
the UMW and rejected by the Trial Examiner as being un- 
necessary. 


Since the exceptions to Section 8(e) are designed to pro- 
tect against the termination of an employee’s work, the 
only really relevant unit for Section 8(e) purposes is the 
single employer unit. The Supreme Court’s language in its 
most recent decision in this area recognized this fact. 


The 80-cent clause allows a signatory operator to purchase 
coal from any other signatory, whether part of the same 
multi-employer bargaining unit or not, but penalizes him 
heavily for dealing with any non-signatory supplier. The 
clause is thus an unlawful union signatory clause, which al- 
lows sub-contracting only to union employers. Such a clause 
is illegal regardless of whether the clause may incidentally 
serve to protect or preserve unit work. 


Furthermore, the 80-cent clause does not serve to protect 
unit work. If all the evidence on these matters had not 
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been erroneously excluded, it would have been shown that 
some signatory mines do not pay the full amount into the 
Welfare Fund and do not pay the wages specified in the 
standard agreement. Since sub-contracting would be allowed 
under the 80-cent clause to other signatories, even if they 
had lower standards of employment, the clause cannot be 
said to protect unit work. Moreover, the clause applies to 
signatories who do not mine any of their own coal. The 
clause can have no protective purpose for the employees of 
these employers. 


A restriction on sub-contracting is lawful only if it serves 
to preserve unit work. It may not seek to regulate the per- 
formance of non-unit work which is performed by other 
employers. Since the 80-cent clause serves to restrict pur- 
chases of supplemental coal, coal which the signatory him- 
self could not produce, the clause constitutes a reaching out 
to affect the labor policies of other employers. Those employ- 
ers must either cease doing business with signatories or sign 
a contract with the UMW in order to maintain their former 
practices. The secondary purpose of the 80-cent clause is 


well illustrated by its failure to distinguish between substi- 
tute and supplemental coal. 


Neither is the 80-cent clause a lawful union standards 
clause. The 80-cent penalty would apply to purchases from 
any non-signatory employer, regardless of the standards at 
which his employees were working. The UMW has shown 
absolutely no relation between 80 cents and union stand- 
ards. The requirement that 80 cents be paid into the Fund 
in the case of purchases from non-signatories, rather than 
the 40 cents normally required, shows that the charge con- 
stitutes a penalty, rather than any attempt at equalization. 


Even if there were only one contract-wide unit, the 80- 
cent clause would still be unlawful. The clause would still 
affect non-unit work, i.e. purchases of supplemental coal, 
and it would still be unrelated to the standards of non-sig- 
natory employers. 
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ARGUMENT 


I. THE RELEVANT UNIT FOR SECTION 8(e) PURPOSES 
CANNOT BE LARGER THAN THE MULTI-EMPLOYER 
ASSOCIATION BARGAINING UNIT. 


The determinations of an administrative body in the field 
of its expertise, both with respect to questions of fact and 
the interpretation of the statutes entrusted by Congress to 
it for administration should be given great weight by the 
Courts. Such decisions should be upheld if supported by 
substantial evidence and should be set aside only for arbi- 
trariness. NLRB v. Denver Bldg. & Const. Trades Council, 
341 U.S. 675 (1951); Teamsters Local Union. No. 782 v. 
NLRB, __ US.App.D.C. _, 373 F.2d 661 (1967). This 
is particularly true in the case of unit determinations by the 
National Labor Relations Board. Packard Motor Car Co. 

v, NLRB, 330 U.S. 485 (1947): NLRB v. Quaker City Life 
Insurance Company, 319 F.2d 690 (4th Cir. 1963). The 
Board’s determination that the “work unit” for purposes 
of this case should be considered to be the bargaining unit 
is both reasonable and supported by substantial evidence in 
the record. Accordingly, that determination should be up- 
held. 


A. The Only Unit Which an Employer and a Union May 
Agree To Protect Is the One About Which They Bar- 
gain. 


Section 8(e) of the National Labor Relations Act by its 
literal language appears to proscribe any agreement between 
a union and an employer which will cause the employer to 
cease doing business with any other person. Despite the 
clear language of the section, however, judicial interpretation 
has grafted onto § 8(e) certain exceptions. See e.g. Na- 
tional Woodwork Mfrs. Assn. v. NLRB, 386 U.S. 612 (1967); 
Orange Belt District Council of Painters No. 48 v. NLRB, 
117 U.S. App. D.C. 233, 328 F.2d 534 (1963). A clause 
whereby an employer agrees to adhere to certain standards 
restricting his contracting but which is designed principally 
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to protect the jobs and working conditions of unit employ- 
ees, is considered primary activity and lawful, even though 
an incidental effect of such clause may be the cessation of 
business with others. Thus, a provision in a labor contract 
which prohibits an employer from subcontracting any unit 
work, or one which allows him to subcontract unit work 
only to other employers who maintain the same standards 
of employment, is usually considered valid, since such 
clauses serve principally to preserve the employees’ jobs— 
the former by prohibiting, and the latter by discouraging, 
subcontracting. Orange Belt District Council v. NLRB, su- 
pra: Teamsters Local 710 v. NLRB, 118 U.S. App. D.C. 287, 
335 F.2d 709 (1964). 


On the other hand, a clause which is designed to affect 
the working conditions of employees who are outside the 
principal work unit, National Woodwork Mfrs. Assn. v. 
NLRB, supra; A. Duie Pyle, Inc. v. NLRB, 383 F.2d 772 
(3d Cir. 1967), has an unlawful secondary objective in vio- 


lation of § 8(e). This will be true even though the provi- 
sion might also incidentally protect unit work, NLRB v. New 
York Lithographers & Photo-Engravers, Union No. One-P, 
__ F.2d, 56 CCH LC 1 12,265 (3d Cir. 1967). 

Such secondary objectives can be shown by: 


“a finding that secondary consequences within 

§ 8(e)’s intendment would probably flow from the 
clause, in view of the economic history and circum- 
stances of the industry, the locality, and the parties.” 
Teamsters Local 710 v. NLRB, supra at 716; See 
also National Woodwork Mfrs. Assn. v. NLRB, supra; 
and Lewis v. NLRB, supra. 


Clauses which either expressly or implicitly restrict subcon- 
tracting to employers who are signatory to a union contract, 
NLRB vy. Joint Council of Teamsters No. 38, 338 F.2d 23 
(9th Cir. 1964); Teamsters Local 710 v. NLRB, supra; Team- 
Local 413 v. NLRB, 118 U.S. App. D.C. 149, 334 F.2d 539, 
cert. den. 379 U.S. 916 (1964), or who must abide by all 
the terms of a union contract, Building and Construction 
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Trades Council v. NLRB, 117 U.S. App. D.C. 239, 328 F.2d 
534 (1964); Retail Clerks Local Union No. 1288 (Mead’s 
Market), 163 NLRB No. 112 (1967); Retail Clerks Union 
Local No. 1428 (Food Employer's Council), 155 NLRB 656 
(1965), or clauses which have the effect of bringing another 
employer’s employees into the unit, A. Duie Pyle, Inc. v. 
NLRB, supra, are unlawful. Likewise a contract provision 
seeking to regulate the performance of work which is not 
“fairly claimable” by the unit could not be deemed to have 
a legitimate protective purpose. See Teamsters Local 710 v. 
NLRB, supra. The vice of all these clauses is that they fur- 
ther the interests of members of the union rather than the 
unit. It is well settled that a purpose of aiding union mem- 
bers in general is one proscribed by §$ 8(e). NLRB v. Muske- 
gon Bricklayers Union No. 5, 378 F.2d 859 (6th Cir. 1967); 
Teamsters Local 710 v. NLRB, supra: Orange Belt District 
Council of Painters No. 48 v. NLRB, supra; Mead’s Market, 
supra. 


In order to determine the legality of any clause which 
restricts the contracting out of “unit” work, the “‘unit” 
which the union may legitimately seek to protect must be 
defined. Lewis v. NLRB, supra. The Board, in its decision 
in the instant case (JA 334), concluded that the “unit” in 
the coal industry for § 8(e) purposes must be the same as 
those “units” found appropriate for collective bargaining 
purposes, i.e., the many separate single employer and multi- 
employer association bargaining units in the industry. 


The well-established principles of Federal labor law clearly 
indicate that the “unit” for § 8(e) purposes can be no larger 
than the bargaining unit. Employers at a negotiating session 
may bargain about the terms and conditions of employment 
of their employees and of no others. See United Mine Work- 
ers v. Pennington, 381 U.S. 657 (1965). Likewise, they may 
reach agreement with the union about provisions which will 
protect the jobs and working conditions of the employees 
they control. But any attempt to protect members of a 
larger grouping would constitute an unlawful reaching out 
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to affect the labor policies of others. As the Supreme Court 
said in Pennington, supra: 


“. .. there is nothing in the labor policy indicating 
that the union and the employers in one bargaining 
unit are free to bargain about the wages, hours and 
working conditions of other bargaining units or to 
attempt to settle these matters for the entire indus- 
try. On the contrary, the duty to bargain unit by 
unit leads to a quite different conclusion.” 381 U.S. 
at 666. 


In establishing the exceptions to § 8(e), the Courts have 
been concerned with protecting jobs of individual employ- 
ees, not with preserving the union’s status and power. Thus, 
in Fiberboard Paper Products Corp. v. NLRB, 379 U.S. 203 
(1964), the Supreme Court commented that “‘a problem of 
vital concern to labor and management” is the “termination 
of employment which . . . necessarily results from the con- 
tracting-out of work performed by members of the estab- 


lished bargaining unit.” (Emphasis added.) 379 U.S. at 10- 
tl: 


If the “unit” relevant for § 8(e) purposes is defined as 
an entity which can be larger than the bargaining unit, the 
protection extended may be protection only of the union, 
but not of the workers in the unit. But this is precisely 
the form of protection which § 8(e) was designed to prevent. 
Teamsters Local 710 v. NLRB, supra. 


B. The Facts Fail To Show That There Is One Contract- 
Wide Unit. 


The facts of this case show clearly that bargaining in the 
coal industry takes place not in the form of one vast bar- 
gaining session, but as a series of negotiations with various 
associations and individual employers (JA 242). While it is 
true that the end result of the bargaining is employer accept- 
ance of the same standard form contract imposed upon them 
by the UMW, such mutual adoption of identical contracts 
does not make employers part of the same unit. Colonial 
Cedar Co., 119 NLRB 1613 (1958); West End Brewing Co., 


1] 


107 NLRB 1542 (1954); Jewish Bakery Ass’n., 100 NLRB 
1245 (1952). The Board, which has primary jurisdiction 
over bargaining unit determinations, has insisted that partic- 
ipation in joint negotiations is the determinative factor in 
deciding whether a multi-employer unit exists. Kroger Co. 
(Allen Alsip), 148 NLRB 569 (1964); Rose Exterminator 
Co. of Northern California, Inc., 143 NLRB 59 (1963); 
Jewish Bakery, supra. 


Moreover, on the present record, even aside from the 
question of joint bargaining, no single contract-wide unit 
could be found. In the first place, by Petitioners’ own 
admission (JA 160), not all of that segment of the coal 
industry organized by the UMW, or contributing to the 
Welfare Fund, signed the same contract. The “captive 
mines” specifically did not have the 80-cent provision 
included in their contracts. Secondly, at the hearing coun- 
sel for Dixie Mining Company repeatedly sought to intro- 
duce evidence which would have shown conclusively that 
Petitioners permitted many employers, although signatory 
to the standard contract, to pay wages lower than those 
specified in that contract and to make smaller or no pay- 
ments to the Welfare Fund (JA 24, 25, 57, 74-5, 83, 85, 
96-99, 179-181, 192-196, 237-239). Petitioners, however, 
objected to the attempts to adduce such evidence, and the 
Trial Examiner sustained their objections. Dixie’s offers of 
proof showed that this testimony would have revealed a 
practice of “‘sweethearting” in the coal industry, whereby 
the UMW maintains the pretext of administering a uniform 
contract and uniform wages throughout the industry, see 
UMW v. Pennington, supra, while in reality applying many 
different contracts. The testimony would have shown great 
variances in required payments to the Welfare Fund. See 
Lewis v. Seanor Coal Co., 382 F.2d 437 (3d Cir. 1967): 
Lewis v. Lowry, 295 F.2d 197 (4th Cir. 1961), cert. den. 
368 U.S. 977 (1962), and cases cited therein at p. 200, n.1, 
(JA 125, 186). Statements of UMW officials in evidence 
revealing that the UMW was aware that smaller producers 
could not survive under the terms of the standard contract, 
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while at the same time insisting that no changes would be 
made in the written contract, point out the sham that the 
“standard contract” constituted (JA 125, 185-6). 


The Trial Examiner refused to allow the testimony about 
sweethearting because the UMW had not presented any evi- 
dence showing that there was any overall unit (JA 309). If 
this reasoning be accepted, Petitioners should be prohibited 
from raising the question of an overall unit for the first time 
on appeal. On the other hand, if there were some evidence 
to support the UMW’s contention then all evidence concern- 
ing such questions would be relevant and in fact essential. 
Dixie believes that there is ample evidence in the record to 
support the Board’s finding of fact that there is no industry- 
wide “contract unit.”” The UMW, notwithstanding this find- 
ing, asked this Court to reverse the Board and to find on 
the evidence in the record that there is such an industry- 
wide contract unit. Before this Court could make such a 
finding, Dixie should be given the opportunity to put into 
the record its duly proffered evidence showing that no such 
contract unit exists (JA 317). 


C. There Can Be No Single Unit for Welfare Fund Pur- 
poses. 


1. Section 8(e) Was Designed To Prevent Subcontracting 
Restrictions Aimed at Benefiting the General Interests of 
an Entire Labor Organization. 


Petitioners in their brief argue that, notwithstanding the 
absence of a single contract unit for overall bargaining pur- 
poses, there nevertheless exists a single unit for § 8(e) pur- 
poses based.upon the preservation of the Welfare Fund. 
They then seek to justify the clause on the ground that it pro- 
tects the employees’ interests in the Welfare Fund, stating, 
“(AJ ll coal miners of operators signatory to the national 
contract have a primary interest in the preservation of their 
Trust Fund for their own personal well-being, no matter to 
what employer collective bargaining unit they belong.” (Pet- 
itioners’ Brief, p. 18). 
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The so-called community of interest which the employees 
who benefit from the Fund have in the Fund’s successful 
operation is totally irrelevant to the question of the legal- 
ity of a restrictive subcontracting provision. The essential 
question in a 8 8(e) case is whether, on the one hand, the 
disputed clause serves to protect the jobs and work stana- 
ards of “unit” employees, or whether, on the other hand, 
it is designed to affect the labor policies of employers of 
employees outside of the unit. National Woodwork Mfrs. 
Assn. v. NLRB, supra. A clause whose demonstrated ob- 
jective is the benefit of all union members as distinguished 
from those members who are in the work unit, is consid- 
ered in the latter category, despite the salutary effect that 
such a clause might have on the jobs and work standards of 
the unit employees as well. Teamsters Local 710 v. NLRB, 
supra: NLRB v. New York Lithographers & Photo Engrav- 
ers, Union No. One-P, supra. 


The UMW’s argument that the clause is justified by the 
collective interest that all of the employees have in their 
own mutual well-being overlooks the specific legislative his- 
tory of § 8(e) and the types of union activities Congress 
intended to prohibit. This legislative history was reviewed 
quite recently by the Supreme Court in its decision in 
National Woodwork Mfrs. Assn. v. NLRB, supra. Section 
8(e), as well as § 8(b)(4)(B),° was Congress’s response to 
the Supreme Court’s earlier decision in Allen Bradley Co. v. 
Local 3, Electrical Workers, 325 U.S. 797 (1945). 


In Allen Bradley, the Supreme Court, in a lengthy dictum 
had held that there was nothing in the labor or anti-trust 
laws of the United States which would make it unlawful for 
a union local to enhance the union’s economic position by 
negotiating provisions restricting employer contracting with 
other employers. Specifically, in Allen Bradley, the union 
obtained the agreement of New York contractors that they 
would buy only those elctrical products manufactured by 


Enacted in 1947 as § 8(b)(4)(A), but renumbered as 8(b)(4)(B) 
in 1959. [29 U.S.C. § 158(b)(4)(i(ii)(B)(1964)] 
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electrical equipment producers whose employees were also 
represented by the local. The New York electrical produc- 
ers agreed to sell their products only to contractors whose 
employees were represented by the local. The result was 
enormous economic gain to the local. The Supreme Court 
stated that, absent any employer conspiracy, this use of the 
union’s power was a perfectly legitimate method for a union 
to protect the interests of its members. 


As was recognized by the Supreme Court in the Wood- 
work Mfrs. Assn. case, in enacting § 8(e) and § 8(b)(4)(B) 
Congress specifically intended to outlaw the Allen Bradley 
type of situation, where the union used its power to affect 
the contracting policies of several employers to achieve 
greater benefits for its members. Now the UMW argues 
that this Court should approve a similar agreement, having 
a similar effect, with the same justification, under the guise 
of an exception to the law which Congress sought to im- 
pose. If this is permitted, this Court, in effect, will have 


repealed § 8(e). 


2. In Any Event the 80-Cent Clause Is Not Designed 
Merely To Protect the Welfare Fund. 


Moreover, if the real purpose of the 80-cent clause were 
to protect and preserve the employees’ interest in the Wel- 
fare Fund from being diminished by the purchasing of coal 
where the required 40 cents had not been paid into the 
Fund, the UMW has offered no explanation as to why an 
80-cent rather than a 40-cent surcharge must be paid. If the 
danger is that a ton of non-signatory coal purchased in sub- 
stitution of a ton of signatory coal deprives the signatory’s 
employees of 40 cents in their Welfare Fund, would not a 
40-cent payment make them whole? By requiring an 80- 
cent rather than a 40-cent payment, the UMW has shown 
that its interests were not in preserving the Welfare Fund 
and protecting it from diminution, but in penalizing any 
signatory operator who deals with non-signatories and in 
making it prohibitive for non-signatories to sell their coal 
to signatories unless they sign contracts with the UMW. Only 
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then could they conduct their businesses as before and bear 
the burden of a 40-cent (or less in the case of sweetheart- 
ing), rather than an 80-cent charge. It is clear that the pur- 
pose of the clause was not to protect any Welfare Fund unit 
but to further the unionization of the industry. 


Furthermore, in the case of coal purchased which is sup- 
plemental to that produced by a signatory, there is no justi- 
fication even for a 40-cent charge. let alone an 80-cent pen- 
alty. The UMW has made no showing that coal which can- 
not be produced by a signatory operator can always be pur- 
chased from other operators who are contributing to the 
Welfare Fund. To the contrary, Dan S. Davison’s testimony 
showed that his Riverton Coal Co. was unable to purchase 
from signatory sources, the supplementary coal which it 
needed after the imposition of the 80-cent charge (JA 42-3). 
As a result, it lost a substantial amount of its business—be- 
ing unable to utilize non-signatory sources because of the 
clause and signatory sources because they would not sell at 
prices at which it could resell profitably. Since the sales of 
supplemental as well as produced coal increase the work of 
the producer’s employees and enable the company to 
increase its profits and hence its ability to expand, restric- 
tions on Riverton’s purchases of supplemental coal not only 
failed to protect its employees or their Welfare Fund, but 
in fact worked to the severe disadvantage of the employees. 


It is clear that the 80-cent clause is not designed to pro- 
tect the Welfare Fund and that even if it were, such a pur- 
pose is not one which could be considered primary. Since 
there is no overall work or bargaining unit, the only unit 
which can be protected must be the single employer or 
multi-employer bargaining unit, as found by the Board. 
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II. THE PROPER UNIT RELEVANT FOR SECTION 8(e) PUR- 
POSES IS THE SINGLE EMPLOYER UNIT. 


In its decision in this case the Board determined that the 
units relevant for determining the lawfulness, under 8 &(e), 
of a clause restricting sub-contracting are the various single 
and multi-employer bargaining units. If this Court decides 
to re-examine the size of the relevant unit for the purposes 
of § 8(e), the relevant unit must, as a matter of law, be the 
single employer unit rather than any larger group. 


As the cases discussed earlier® have uniformly held, re- 
strictions may be placed on the sub-contracting of unit work 
only where the clause is designed primarily to protect the 
jobs and working conditions of “unit” employees. 


Any sub-contracting of work which could be performed 
as a part of the employer’s business, whether it be to another 
employer in a multi-employer bargaining association unit or 
not, necessarily results in the loss of work opportunities for 
the employees of the sub-contracting employer. Employees 
have a legitimate primary interest in their job opportunities 
with their employers, not with protecting jobs of other em- 
ployees within the multi-employer bargaining association 
unit. An employee wants to know that his employer will 
have no incentive to give his work to any other employer 
regardless of whether or not that other employer is in the 
same bargaining unit. It does not help him to know that 
jobs in the multi-employer unit are protected when he may 
lose his job or work opportunity to another employee in that 
unit. A clause allowing sub-contracting to the workers of 
other employers within a bargaining unit thus does not pro- 
tect the contracting employer’s employees from losing their 
work opportunities. It serves only to aid union members 
in general, a purpose consistently found proscribed by $8(e). 


While it is true that a legitimate union standards clause 
also allows sub-contracting to other employers, the essential 


See pp. 7-9, supra. 


distinction is that such a clause, unlike one which limits sub- 
contracting to members of a multi-employer association unit, 
does not serve to aid union members generally. It serves to 
raise or maintain work standards in the industry. Both may 
discourage sub-contracting; but only the multi-employer 
limitation has the secondary purpose of benefiting the union 
generally rather than protecting the employees. 


As previously discussed, the Supreme Court in Fiberboard 
was concerned with the termination of employment that 
“necessarily results from the contracting out of work per- 
formed by members of the established bargaining unit.” 379 
U.S. at 210. Since loss of work opportunities can also occur 
by sub-contracting within an established multi-employer bar- 
gaining unit, the Court’s use of the word “bargaining unit” 
must have been limited to the employer unit. 


The view that the proper unit for Section 8(e) purposes 
must be limited to the individual employer is confirmed by 
the Supreme Court’s decision in National Woodwork Mfrs. 
Assn. v. NLRB, supra. There the employer, Frouge Corpo- 
ration, was bound by a restrictive clause negotiated by a 
multi-employer bargaining association. The Court stated 
that the relevant inquiry must be into whether “the union’s 
objective was the preservation of work for Frouge’s employ- 
ees or whether the agreement and boycott were tactically cal- 
culated to satisfy union objectives elsewhere.” 386 U.S. at 
644 (Emphasis added). 


The Court went on to say that for a boycott to be second- 
ary: 


“There need not be an actual dispute with the boycot- 
ted employer, here the door manufacturer, for the 
activity to fall within this category, so long as the 
tactical object of the agreement and its maintenance 
is that employer, or benefits to other than the boy- 
cotting employees or other employees of the prim- 
ary employer thus making the agreement or boycott 
secondary in its aim. [footnote omitted] The touch- 
stone is whether the agreement or its maintenance 
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’ is addressed to the labor relations of the contracting 
employer vis-a-vis his own employees.”” 386 U.S. at 
645 (emphasis added). 


In a companion case, Houston Insulation Contractors Asso- 
ciation v. NLRB, 386 U.S. 664 (1967), the Court stated that 
National Woodwork Mfrs. Assn., supra, holds “‘that the col- 
lective activity by employees of the primary employer, the 
object of which is to affect the labor policies of that pri- 
mary employer, and not engaged in for its effect elsewhere, 
is protected primary activity.” 386 U.S. at 668. 


In NLRB yv. Joint Council of Teamsters, No. 38, 338 
F.2d 23 (9th Cir. 1964), the clause in dispute prohibited 
doing business with any person “who has not executed this 
agreement.” The union argued that the clause was within 
the exception to § 8(e) because it preserved the job oppor- 
tunities of all the employees within the multi-employer bar- 
gaining unit by prohibiting sub-contracting to any employer 
outside the unit. In answer to that contention the Court 
stated “If this argument were accepted, the exception to 
Section 8(e) would permit precisely what the section itself 
was designed to prohibit: an agreement by an employer to 
boycott another unless the latter entered into a union con- 
tract.” 338 F.2d at 28. The above reasoning should apply 
to any clause which would attempt to limit sub-contracting 
to other signatory employers, whether members of the same 
bargaining unit or not. 


The designation of the multi-employer bargaining unit 
as the legitimate unit for work preservation purposes ignores 
the purposes and reasons why such units exist. A multi- 
employer bargaining unit is formed by employers solely as 
a device to ease the burdens of collective bargaining. Any 
participating amployer may withdraw by giving appropriate 
notice.” In essence, it exists as a group only for the con- 


7Goldeen’s Inc., 134 NLRB 770 (1961); Abbott Laboratories, 131 
NLRB 569 (1961); Detroit Window Cleaners Union, 126 NLRB 63 
(1960). 
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venience of the employers. Its existence does not in any 
way expand the economic interests of the individual employ- 
ees. Nor does the economic interest of the employee in 
protecting his job opportunities expand when the union, in 
the course of negotiations with many employers in a multi- 
employer unit obtains the employers’ agreement to the same 
contract. The employee’s interest in his job with his em- 
ployer remains his interest in his job with his employer. See 
N.Y. Lithographer’s Local 1-P, 160 NLRB No. 91 (1966), 
enfd F.2d, 56 CCH LC 1 12,265 (3d Cir. 1967). In 
consequence the formation by employers of such a group 
could not have the legal effect of creating primary labor 
interests for union members where none existed before. 


A finding that the work unit for § 8(e) purposes can be 
a multi-employer bargaining unit would be easily subject 
to abuses negating the effect of § 8(e) as well as § 8(b)(4) 
(B). In the coal industry, for instance, the UMW need only 
require that all signatory employers designate an organiza- 
tion such as BCOA as their bargaining agent in order to 
create an industry-wide bargaining unit. If a provision pro- 
tective of a multi-employer bargaining unit is legal, the Allen 
Bradley type of situation could easily be put into effect 
despite the express prohibition of § 8(e) and § 8(b)(4)(B). 
Such easy evasion of the law should not be permitted. 


Ill. WHETHER THE PERTINENT WORK UNIT IN THIS CASE 
IS THE SINGLE EMPLOYER OR MULTI-EMPLOYER UNITS, 
THE 80-CENT CLAUSE IS VIOLATIVE OF SECTION 8(e). 


A. The 80-Cent Clause Is an Unlawful Union Signatory 
Clause. 


The Courts have consistently held that a provision in a 
collective bargaining agreement that restricts the contracting- 
out of unit work to persons who are signatory to a union 
contract, or who must adhere to the terms of such a con- 
tract, is an unlawful union signatory clause. Teamsters Local 
710 v. NLRB, supra; Teamsters Local 413 v. NLRB, supra. 
Such a clause, while perhaps having the incidental effect of 
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protecting unit work, is clearly aimed at furthering unioni- 
zation and increasing the power of the union generally. As 
such, it is deemed to be aimed primarily at affecting the 
labor policies of another employer. 


The 80-cent clause does not in explicit terms limit sub- 
contracting to employers who are signatory to the UMW’s 
contract. But that can be the only possible effect of its 
enforcement. The record establishes clearly that few if any 
mines, signatory or not, could absorb an 80-cent per ton 
surcharge for carrying on the long established practice of 
purchasing coal to meet marketing quotas (JA 68, 123, 170). 
The record abounds with testimony that the profit margin 
in the industry is about 25 to 30 cents per ton (JA 119, 
157). To add a charge of 80 cents to the cost of a ton of 
coal can only mzan the complete cessation of business by 
operators who have not contributed to the Welfare Fund, 
ie., those who are not signatories to the contract.® Signa- 
tories may contract out unit work to any other signatory 
employer without incurring the penalty; but the 80-cent 
clause effectively keeps them from purchasing any coal from 
a non-signatory. The language of the Third Circuit in 
A. Duie Pyle, Inc. v. NLRB, 383 F.2d 772 (3d Cir. 1967), 
is equally applicable here: 


“The requirement therefore makes the central test of 
the employer’s continuing to do business with such 
an individual his internal labor policy and not his 
maintenance of union wage scales or similar condi- 
tions which otherwise might adversely affect the unit 
members. This is substantially similar to provisions 
which permit an employer to subcontract only with 
third parties who are unionized. Such provisions 
have repeatedly been struck down under § 8(e) as 
implementing illegal secondary objectives.” 383 F.2d 
at 777. 


It should be noted that non-signatories cannot pay into the Fund 
even if they so desired. See 29 U.S.C. § 186(c)(5) and Lewis v. Sea- 
nor Coal Co., supra. 
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It does not matter that Petitioners could legally have pre- 
vented any subcontracting of unit work, for it has permitted 
such sub-contracting, but only to UMW signatories. 

Again the language of Pyle is pertinent: 


“The parties here, however, carefully refrained from 
prohibiting subcontracting and the provision ... must 
therefore be judged as it was written and not as if 
it were a different case completely: prohibiting all 
subcontracting.” 383 F.2d at 778. 


Whether the unit which may be protected by a legitimate 
clause is the single employer or the multi-employer associa- 
tion, the 80-cent clause, by permitting purchases from out- 
side the unit only where the seller is unionized, clearly ex- 
tends beyond the contracting employer and is aimed really 
at the UMW’s differences with another employer. National 
Woodwork Mfrs. Assn. v. NLRB, supra; Orange Belt District 
Counsel of Painters No. 48 v. NLRB, supra. 


That the clause is effectively a union signatory clause is 
further demonstrated in the testimony of Ben E. Tate, Jr., 
of United Collieries, a coal brokerage company. Tate testi- 
fied that one of his signatory customers asked him shortly 
after the effective date of the provision whether or not the 
coal Tate was shipping was from a signatory mine. When 
Tate answered in the negative, the customer replied that he 
could not buy any more coal from such non-signatory oper- 
ators (JA 155). It is significant that the inquiry was as to 
whether or not the producer was a “signatory,” not whether 
40 cents had been paid into the Welfare Fund. 


B. The 80-Cent Clause Does Not Protect the Jobs and 
Working Conditions of Unit Employees. 


As noted above, the 80-cent clause will not prevent a sig- 
natory employer from purchasing coal from other produc- 
ers. Thus, unit employees may still, even with the clause, 
lose their jobs or work opportunities to employees of other 
signatories. Moreover, as Dixie Mining Company’s proffered 
evidence would have shown, some signatories pay their em- 
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ployees less than the contract wage. Thus the clause would 
not even serve to remove incentives to sub-contracting. 


Of further significance in indicating the objectives of the 
80-cent clause is the fact that processors and other coal indus- 
try employers who do not actually mine coal but who are sig- 
natory to contracts containing the 80-cent clause or who 
are affiliated with signatories must abide by the 80-cent pro- 
vision (JA 32, 48-57, 155). There can be no protective ob- 
jective of the clause with respect to employees of these em- 
ployers. Such companies employ no workers whose work 
can be diminished by the purchasing of coal from others. 
In fact, just the opposite is true—the employees of such com- 
panies are hurt by provisions restricting the amount of coal 
that their employers are able to process. With respect to 
these employers the 80-cent clause does not, and cannot, 
have a primary objective. The effects of the clause are 
purely secondary and unlawful. 


C. The Secondary Purpose of the 80-Cent Clause Is Fur- 
ther Evidenced by Its Failure To Distinguish Between 
Substitute and Supplemental Coal. 


As this Court recognized in Lewis v. NLRB, supra, there 
are two types of purchases which coal operators make. The 
operator can either buy coal to “substitute” for the coal 
which he could have produced himself, or he can purchase 
coal to “‘supplement” his own production (JA 100-101). 
The latter is necessary because frequently purchasers require 
varying types and grades of coal and will place orders with 
operators only if the operator can deliver all the coal 
required. Most operators cannot produce all of the types 
or quantities of coal any given purchaser requires, and in 
order to fill most orders, the operator must go outside of 
his own facilities to obtain the required types or quantities. 


While it may be conceded that, through the use of a proper 
clause, a union could have a legitimate primary purpose 
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in restricting the purchase of substitute coal,? there can be 
no primary justification for restricting purchases of supple- 
mental coal. Substitute purchases diminish the unit’s work 
opportunities, but supplemental purchases do just the oppo- 
site—they increase the work of the unit by making it pos- 
sible for the employer to keep customers and to make sub- 
stantially more sales than would otherwise be possible. 


Petitioners claim that the practice of purchasing substitute 
coal is engaged in by signatory operators (Petitioners’ Brief, 
pp. 7, 22). Yet they fail to show any evidence in the rec- 
ord of this case to support their statement. There is, how- 
ever, considerable evidence in the record to show that pur- 
chases of supplemental coal are common and widespread 
(JA 42-3, 60-1, 101). 


The inclusion of supplemental coal within the purview of 
the 80-cent clause constitutes a reaching out to affect other 
employers. Sellers of such coal must either cease their sales 
to signatories or become signatories themselves if they are 
to keep their former business (JA 107-8, 110, 157-8, 176- 
9). 

The 80-cent clause cannot be justified on the ground that 
it seeks to protect “fairly claimable” unit work. See Team- 
sters Local 710 v. NLRB, supra./? By its very nature sup- 
plemental coal is of a type and quality which the contract- 
ing employer cannot mine. His employees would not be 
producing it if he were not buying it, so in no sense can 
the production of supplemental coal be deemed fairly claim- 
able by the unit. 


Furthermore, even if the production of supplemental coal 
were fairly claimable by the unit, the 80-cent clause would 


9Even if the 80-cent clause were limited in its effect to substitute 
coal, it would be unlawful because of its union signatory characteris- 
tics. 


10 See also memorandum of Harlan, J., in National Woodwork Mfrs. 
Assn. v. NLRB, supra, at 648, indicating that the Court’s opinion in 
that case cannot be interpreted as approving job acquisition clauses. 
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not be permissible. Fairly claimable work may be procured 
for unit employees by provisions requiring an employer to 
utilize his own employees for the work as opposed to sub- 
contracting it. In this way it would be “‘claimed” or “‘ac- 
quired” for the unit and the clause could be considered pro- 
tective of the jobs of the unit employees. But a provision 
that attempts to regulate the performance of such work in 
the hands of other employers can in no way protect the 
unit employees by acquiring jobs for them—it can be designed 
only to affect that other employer’s labor policies. The 80- 
cent clause allows the purchase of supplemental coal from 
other non-unit employers who have contributed to the Wel- 
fare Fund. Since unit employees do not thereby acquire 
work they were not formerly doing, even a work acquisition 
purpose cannot be found in the clause. 


D. The Record in the Protective Wage Clause Case Does Not 
Establish the Existence of the Practice of Purchasing 
Substitute Coal. 


Because of the total absence of any evidence in the record 
that the employers with whom the UMW negotiates purchase 
“substitute” coal, the UMW seeks to improve the record by 
asking the Court to take judicial notice of the evidence 
adduced at the hearing in the related case before the Board 
concerning the Protective Wage Clause. That hearing was 
held pursuant to this Court’s remand order in Lewis v. 
NLRB, supra. Dixie takes no position as to the propriety 
of thus supplementing this record or of the taking of judi- 
cial notice of matters in the record of another case, but 
does ask if the Court decides to take judicial notice of the 
evidence in the Protective Wage Clause Case, that it take 
notice of all of the evidence on this subject. 


The UMW in its brief admits that the Protective Wage 
Clause case (PWC) record shows that in the year immediately 
preceding the adoptionof the 80-cent clause the Southern 
Coal Producers’ Association (SCPA) purchased coal “‘in ex- 
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cess of the capacity” of the members of the Association.// 
(Petitioners’ Brief, page 7). That excess must by definition, 
have been supplemental to the bargaining unit. The South- 
ern Coal Producers’ Association is the second largest multi- 
employer association in the coal industry. : 


Other statistics cited by Petitioners in their brief showing 
that coal was purchased outside the multi-employer units 
even though the producers in these units were not operating 
at capacity shed little light on the question of supplemental 
vs. substitute coal. Thus, the fact that in 1962 the mem- 
bers of the Bituminous Coal Operators’ Association collec- 
tively purchased coal outside the unit when one or more of 
their members enjoyed excess capacity does not necessarily 
establish that any of the members purchased “substitute” 
coal. The purchasing operator’s need often is for grades 
and types of coal that the producer himself cannot mine, 
or for larger quantities of-coal than he could have available 
at the time delivery is required (PWC Record, p. 84). The 
“available capacity” does not mean that the Association 
could in fact have met the needs of the individual members 
at the particular moment for the particular type of coal re- 
quired. The figures on available capacity for the year place 
only an outside limit on the capacity of the unit, under the 
most favorable production circumstances. In addition to 
existing capacity the coal which a purchaser needs frequently 
must be available for delivery on very short notice. The 
capacity of a member of the Association to produce vent- 
ually the coal needed immediately by a fellow Association 
member makes the coal no more available to meet current 
“supplemental” needs of the purchaser than does the pur- 
chasing producer’s own capacity to produce it months after 
the required delivery date. 


11 Petitioners’ Brief stated that the excess of coal purchased over 
capacity was a “de minimus” amount. In fact, however, the excess 
of SCPA’s purchases over total unit capacity in 1963 was 725,000 
tons, almost half of the total coal purchased by the members of the 
unit from any sources. This could hardly be said to be a minimal 
amount. 
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Not only must the coal be physically available, it must be 
geographically available. While the SCPA has a relatively 
limited geographical area (the South and Southeast) the 
BCOA includes members producing coal as far west as the 
Rocky Mountains and as far east as Pennsylvania. The ex- 
istence of coal in terms of the Association’s overall capacity 
does not mean that the coal may be delivered at a competi- 
tive price to the member of the Association who needs it. 
The cost of shipping a ton of coal a thousand miles is freq- 
uently more than the cost of the coal itself at mine mouth. 


Finally, the general counsel’s figures applied only to the 
case of the multi-employer bargaining units. The single em- 
ployer units, such as intervenor Dan S. Davison’s Riverton 
Coal Company, do and must purchase supplemental coal 
outside the unit (JA 42-43)/2 There was no evidence, even 
in the PWC case, to show that these single employers pur- 
chase substitute coal. Regardless of whether or not multi- 
employer units can produce all the coal needed for them- 
selves, the 80-cent clause is clearly unlawful in regulating a 
single employer’s purchases of coal which his employees 
cannot themselves produce. 


E. The 80-Cent Clause Is Not a Lawful Union Standards 
Clause. 


A lawful union standards clause may remove the incentive 
to sub-contract unit work, but it must permit sub-contracting 
to anyone who maintains specified standards for working 
conditions, without regard to whether such person is union- 
ized, and its coverage must be limited to the work that the 
unit performs. Teamsters Local 413 v. NLRB, supra; Team- 
sters Local 710 v. NLRB, supra; Meads Market, supra. The 
80-cent clause, by effectively restricting sub-contracting only 


12The Minutes of the Joint Industry Contract Committee, which 
was empowered to supervise the Protective Wage Clause, introduced 
at the PWC remand hearing, show that fewer than 8% of the signa- 
tory employers in the coal industry are members of the multi-employer 
bargaining groups. Intervenor’s Exhibit 2, PWC Hearing. 
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to signatory employers, and by regulating work which can- 
not be performed by unit employees, unlawfully affects the 
labor relations of other employers without protecting unit 
work. It therefore cannot be found to be a lawful union 
standards clause. 


Moreover, the 80-cent provision applies indiscriminately 
to any non-signatory seller, no matter what the standards of 
his employees. The seller may be paying equivalent union 
wages, and may have his own welfare and retirement plan 
to which he contributes. Nevertheless, his sales to signatory 
employers are cut off because of the 80-cent provision, in 
the same way as the sales of an employer who is paying 
lower wages and benefits to his employees. 


A lawful union standards clause may require that the 
employees of the sub-contractor work under conditions of 
employment equivalent to those of union employees, but 
it cannot require more. A greater standard would serve 
not merely to protect unit work, but to impose a penalty 
on those who desire to deal with non-signatory employ- 
ers. Although stated in a different context, the language 
of the Supreme Court in Pennington, supra, is pertinent 
here: 


“On the other hand, the policy of the antitrust laws 
is clearly set against employer-union agreements seek- 
ing to prescribe labor standards outside the bargain- 
ing unit. One could hardly contend, for example, 
that one group of employers could lawfully demand 
that the union impose on other employers wages 
that were significantly higher than those paid by the 
requesting employers, or a system of computing 
wages that, because of differences in methods of 
production, would be more costly to one set of em- 
ployers than to another.” 381 U.S. at 668. 


Finally, Petitioners have made absolutely no showing of 
any relationship between the 80-cent provision and the 
standards of non-signatory employees. Obviously, the pro- 
vision is not an attempt to equalize the conditions in the 
unionized and non-unionized part of the coal industry. Even 
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if there were validity in the argument that a charge is needed 
to replace the 40 cents lost by the Welfare Fund for every 
ton of coal purchased from a non-signatory, there would be 
no justification for an 80-cent rather than a 40-cent charge. 
Moreover, Dixie Mining Company’s proffered evidence would 
have shown that there was no one union wage or welfare 
contribution. There was therefore no ‘“‘union standard” 
which a restrictive clause could enforce. 


IV. THE 80-CENT PROVISION WOULD BE UNLAWFUL EVEN 
IF THE RELEVANT UNIT WERE THE CONTRACT-WIDE 
UNIT. 

Even if the Court were to find that the relevant unit for 
§ 8(e) purposes is the contract-wide unit, the 80-cent clause 
would still be unlawful. Basically, only two types of restric- 
tive clauses are lawful under § 8(e). The union may either 
prohibit all sub-contracting of unit work or it may permit 
sub-contracting of unit work only to those employers who 


maintain equivalent union standards. If the union attempts 
to regulate non-unit work, however, such provision must be 
declared unlawful. There can be no primary purpose in reg- 
ulating the performance of that type of work. 


The 80-cent clause is unlawful on its face, in that it re- 
stricts the purchase of all coal by signatories, whether they 
could mine it or not. Petitioners had the burden of dem- 
onstrating that all the coal needed by any signatory would 
be available from other signatories. This they did not show. 
Thus it must be assumed that the clause will affect purchases 
of coal which even the industry-wide unit could not ptoduce. 


Even if it were found that there would be no coal sup- 
plemental to the contract-wide unit, the clause would still 
be unlawful. The clause neither prohibits sub-contracting 
nor limits it to employers who maintain equivalent union 
standards. By imposing the 80-cent penalty on those who 
deal with non-unit employers, it coerces such non-union 
employers to become unionized to maintain their business. 
As over 75% of the coal industry is unionized, and as the 
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smaller non-unionized mines must sell their coal to the larger 
unionized mines because of their lack of processing and 
marketing facilities (JA 177), the coercion of the 80-cent 
clause is obvious. Accordingly, even if the relevant unit 
were considered to be contract-wide, the clause is neverthe- 
less secondary in nature and therefore violative of Section 
8(e). 


CONCLUSION 


For the foregoing reasons Intervenor Dixie Mining Com- 
pany asks that this Court enforce the Decision and Order 
of the National Labor Relations Board, and that the Peti- 
tioners’ request to have the Board’s Decision and Order re- 
versed and set aside be denied in its entirety. 


Respectfully submitted, 
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ARGUMENT 
I. The Burden of Proof 


In arguing the invalidity of the 80-cent clause, Respond- 
ent, National Labor Relations Board, and the Intervenors 
continually make reference to the Petitioners’ failure to 
prove the special facts in this cause which, as the Supreme 
Court has indicated, control the determination of whether 
a particular clause violates Sec. 8(e) of the National Labor 
Relations Act. National Woodwork Mfrs. Ass’n v. NLRB, 
386 US. 612, 87 S. Ct. 1250, 18 L.Ed. 2d 357 (1967). The 
statutory burden of proof clearly rests with Respondent 
and Intervenors.? 


Statistics are available, introduced in evidence by Gen- 
eral Counsel of Respondent in the companion Protective 
Wage Clause case,” which demonstrate that coal purchased 
by signatory operators in the major ‘‘collective bargain- 
ing’’ units was substitute, not supplemental coal. In only 
one year, in one such unit, were there purchases of sup- 


plemental coal and then only in a de minimis amount? 


This Court in Lewis v. NLRB, 122 US. App. D.C. 118, 
350 F.2d 801 (1965), clearly enunciated guidelines for de- 
termining whether clauses of this type violate Sec. 8(e) 
of the Act. The Court specifically set forth the factual 
information which must be developed. Although the hear- 
ings before the Trial Examiner had already taken place 
prior to this Court’s decision, no attempt was made by 
those having the burden of proof to reopen the same in 
order to follow the factual guidelines laid down by the 
Court. 


1 National Labor Relations Act, Sec. 10(¢); 29 U.S.C. See. 160(c). 
2 Case No, 5-CE-6 now pending before the Board. 


3 Contrary to the view of Intervenor, Dixie Mining Company, as expressed 
in their brief, p. 25, these exhibits demonstrated purchases of substitute coal 
with respect to grades of coal used. 
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Although Respondent and Intervenors were content to 
rest, the Board in the companion Protective Wage Clause 
case directed that further hearings be held. Because of 
the factual information which this Court indicated was 
required, the General Counsel was compelled to bring 
forth statistics which demonstrated that the Union’s basic 
contention was true. ‘These exhibits proved that signatory 
coal operators were indulging in the practice of buying 
substitute coal, not supplemental coal. This evidence led 
to the Trial Examiner’s decision that the Protective Wage 
Clause did not contravene Sec. 8(e) of the Act. 


Respondent and Intervenors seem to predicate their en- 
tire case on testimony relating to Riverton Coal Company. 
They argue that Riverton, a signatory coal operator, but 
not one representing any sizable segment of the bituminous 
coal industry, was compelled to make purchases of supple- 
mental coal. Let us consider this argument and what 
really constitutes substitute coal. 


II. Substitute Coal 


Respondent and Intervenors argue that substitute coal 
is that coal which an operator has the capacity to produce 
as his financial resources permit, Riverton not only pro- 
duces coal, but has extensive coal lands not in production 
(J.A. 60). Although they have the capacity, they claim 
that their financial resources do not permit the utilization 
of those coal lands not in production.‘ Instead they pur- 
chase coal. One need only examine the decline in employ- 
ment within the industry, as well as the failure to utilize full 
capacity (J.A. 243-245), to appreciate that signatory op- 
erators are purchasing substitute, not supplemental coal. 
Certainly it is cheaper for Riverton to purchase coal than 


4 Brief of Intervenor, Dan S. Davison, pp. 3, 4. ‘‘Although Riverton can 
mine coal from its own mines cheaper than it can purchase it from the 
various signatory and non signatory operators at $4.00 per ton, it must 
purchase coal since it cannot acquire, open and operate new mines because 
of its limited capital and financial resources.’’ 
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to place their coal lands in production. But the opportunity 
for ‘‘job recapture’’ by the Union is lost. 


Although signatory coal operators have the physical 
capacity to produce this coal, they will with certainty 
defend their purchases of coal on the basis that it is sup- 
plemental because they lack the required finances to produce 
their own coal. If Respondent and Intervenors success- 
fully contend that the capacity to produce coal which they 
physically possess is limited according to their determina- 
tion of financial resources, then substitute coal ceases to 
exist, and all purchases are of supplemental coal. Such a 
definition is unreasonable. 


UI. Economic Realities of the Industry 


The Supreme Court has stated that each case involving 
a question as to whether an agreement violates Sec. 8(e) of 
the Act must be determined according to the special facts 
of that case. National Woodwork Mfrs, Ass’n v. NIRB, 
supra. The history of negotiations demonstrates that the 
Union has attempted over an extended period of years to 
eliminate or reduce the practice of signatory operators pur- 
chasing substitute coal, but, as the statistics in the Pro- 
tective Wage Clause case manifest, to no avail.’ Examina- 
tion of tables relating to percentage of total capacity being 
utilized, as well as to drastic decline in employment in the 
industry (J.A. 243-245), are the true economic realities in 
the industry. Additionally, a uniform standard contract 
has existed in the bituminous coal industry for eighteen 
years. 

But more important are the facts of this case relating 
to the United Mine Workers Welfare and Retirement 
Fund of 1950, the employees’ trust fund. 


In determining what is the principal ‘‘work unit’? with 
respect to the United Mine Workers of America Welfare 
and Retirement Fund of 1950, Respondent and Intervenor 


5 See Record, UMWA Exhibits Nos. 5, 6 and 7 and J.A. 202, 205, 207. 
6 Petitioner’s Brief, No. 21,129, pp. 4-6. 
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Dan S. Davison reject the Union’s contention, terming it a 
hybird work unit that, if adopted, will wreak havoc in 
other cases. Their rebuttal fails to consider the facts per- 
taining to the Trust Fund. Their ominous predictions of 
the future fail to consider that each case must be deter- 
mined on its particular facts. Further, they fail to ap- 
preciate the peculiar nature of the bituminous coal industry 
as compared to other business organizations. Lastly, in 
condemning the 80-cent clause as merely aiding Union mem- 
bers generally, they fail to appreciate the vital, real interest 
which the present and future beneficiaries of this Trust 
possess. In no manner can the interest of miners in the 
bituminous coal industry relating to their Trust Fund be 
described so casually as merely ‘‘general interest.’’ 


CONCLUSION 


It is respectfully submitted that the National Labor 
Relations Board erred in holding that the 80-cent clause 
pertaining to the United Mine Workers of America Wel- 


fare and Retirement Fund of 1950 violated Sec. 8(e) of the 
National Labor Relations Act, and therefore its Decision 
and Order should be reversed and set aside. 


Respectfully submitted, 


Epwarp L. Carey 
Edward L. Carey 


Harrison Combs 
Harrison Comgs 


Wruarp P. Owens 
Willard P. Owens 
900 Fifteenth Street, N.W. 
Washington, D. C. 20005 
Attorneys for Petitioners, 
Case No. 21,129 
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Intervenors 


PETITION FOR REHEARING EN BANC 
SEE ANING EN BANC 


COMES NOW, Intervenor, Dixie Mining Company, through its attorneys, 
and petitions this Court for a rehearing en banc of this case, for the reasons 
set forth below: 

On July 2, 1968, a panel of this Court remanded this case and 
companion case No, 21, 226 to the National Labor Relations Board for "further 
consideration." By its own statement (slip opinion, page 6), this remand was 
prompted by the Court's examination of the record and findings of the Hearing 
Examiner in a related case presently pending before the Board, W. A. Boyle, 


et al. NLRB case No, 5-CE-6, TXD-358-67 (June 29, 1967) and consequently 


not ripe for judicial review. 
The Court was concerned with the fact that the Examiner's conclusions 

in Boyle were not entirely consistent with those of the Board in the instant 

case and with the fact that the evidence concerning the economics of the 

coal industry in Boyle was somewhat more extensive than the evidence here. 


In remanding, the Court indicated its belief - on the basis of an incomplete, 


unripe record not properly before it - that Boyle was correctly decided by the 


| 
Examiner and that the evidence there supported his decision, despite the fact 
| 


that the Board itself had not yet carried out its congressjonally delegated 
function of employing its administrative expertise. The Court's opinion 
virtually accepts the findings in Boyle as fact and relies on them as "factual 
support" for the Examiner's conclusions in that case while ignoring the 
findings and conclusions in the only record that was PROpSESY before it. 

The Court's reliance upon the record of the proceedings in Boyle 
was unprecedented and improper. As has often been stated, 


"It is the general rule that a court ordinarily will 
not, either upon its own motion or upon suggestion 
of counsel, take judicial notice of records, 
judgments and orders in other and different cases 
or proceedings, even though such cases may be 
between the same parties and in relation] to the 
same subject matter, 20 American Jurisprudence, 
105, §87."' NLRB v. Bill Daniels, Inc. ,| 202 F, 2d 


579, 86 (6th Cir. “Cir. 1953), rev'd on other grounds, 


346 U.S. 918 (1954). 


a 


"As a general rule, a court in one case will not take 
judicial notice of its own records in another and 

distinct case even between the same parties, unless 
the prior proceedings are introduced into evidence." 


Guam Investment Company v. Central Building, Inc. 
288 F.2d 19, 23 (9th Cir, 1961); Lowe v. McDonald, 


221 F.2d 228, 230 (9th Cir. 1955). 

See also Funk v. Commissioner of Internal Revenue, 163 F.2d 796 (3rd Cir. 
1947); A. G. Reeves Const. Co. v. Weiss, 119 F. 2d 472 (6th Cir. 1941 ). 

If judicial notice will not be taken in the situations presented above, 
where the parties, issues and courts are the same, it clearly cannot be 
taken here. The two cases are in different tribunals; the parties are not 
identical; the subject matter, although related, is different (despite the Court's 
efforts to show identity of the 80 cent and Protective Wage Clauses through the 
use of the word "substitution"); and the facts noticed are highly controverted, 
Moreover, the Trial Examiner's findings in Boyle are not final, but merely 
proposed, findings until such time as the Board, pursuant to exclusive 
congressional direction and authority, adopts, modifies or reverses them, 
Yet this Court examined those findings and the evidence supporting them, 
and used them as the basis for requiring the Board to reconsider the instant 
case, It has not even given the Board the opportunity of determining whether 
the Trial Examiner's decision should be upheld or not. 

Further, by indicating its view that the decision of the Trial Examiner 


in Boyle was supported by the evidence, the Court was prejudging a case 


which not only is yet to come before it, but which the Board has yet to decide, 


oe a 
| 
By so doing it was interfering with the Board's function as the final arbiter 


of the facts and violating its own proscription against premature decisions 
| 


laid down only a few weeks earlier in Sea-Land Service, Inc. v. Federal 


Maritime Comm., No, 21, 217 decided May 28, 1968, where the Court quoted 


from the Supreme Court's decision in Abbott Laboratories v. Gardner, 387 
U.S. 136, 148-49 (1967), as follows: 


"Without undertaking to survey the intricacies 
of the ripeness doctrine it is fair to say that its 
basic rationale is to prevent the courts, through 
avoidance of premature adjudication, from 
entangling themselves in abstract disagreements 
over administrative policies, and also to protect 
the agencies from judicial interference, until an 
administrative decision has been formalized and 
its effects felt in a concrete way by the 
challenging parties," 


Furthermore, the Court's remand to the Board was not based upon 
| 
any finding that the Board's decision was not supported by substantial 
evidence or that it was arbitrary, capricious or incorr¢ct as a matter of law, 
but merely on the proposition that the decision was “not backstopped by the 


type of factual support developed by the Examiner in Boyle," and that "it also 


. " 
appears contrary to the result in Boyle.... | 


| 
While an appellate court may wish that the evidence in the record 
| 


before it had been developed more fully, and while it may wish to guard 
| 


against possible inconsistent findings in separate cases,| it is well settled that 


findings of an administrative agency which are supported by substantial 
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evidence are conclusive and should not be disturbed. 29 U.S.C. A. §160(e); 


Universal Camera Corporation v. NLRB, 340 U.S. 474, (1951); NLRB v. 


Millmen Local No. 550, 367 F. 2d 953 (9th Cir. 1966); NLRB v. Minnesota 


Mining & Mfg, Co., 179 F. 2d 323 (8th Cir. 1950). In Minnesota Mining the 


Eighth Circuit Court of Appeals outlined the scope of judicial review of 


administrative findings, at 325: 


",.. The limited scope of our power of review has 


often been repeated. That the Board is the sole 
judge of the facts, the credibility of witnesses, the 
weight of evidence, and the inferences to be drawn 
from circumstancial and conflicting evidence, is 

not open to question. Donnelly Garment Co. v. 
National Labor Relations Board, 8 Cir. » 165 F.2d 
940, 941 and cases cited. On review, this Court 
may not concern itself with the correctness of the 
Board's decision of questions of fact, Donnelly 
Garment Co. v. National Labor Relations Board, 
supra, page 942 of 165 F, 2d; Pittsburgh Plate Glass 
Co. v. National Labor Relations Board, 8 Cir., 

113 F. 2d 698, 701, affirmed 313 U.S. 146, 61 S.Ct. 
908, 85 L. Ed. 1251, but only with whether there is 
adequate evidence in the record to justify the Board's 
findings and order. The review of an order of the 
Board is in so sense a trial de novo nor even completely 
analogous to a review of a judgment of a trial court in 
a nonjury case. The decision of the Board is like the 
verdict of a jury, which, on appeal, may be set aside 
only if unsupported by substantial evidence, "! 


See also NLRB v. Cold Spring Granite Co., 208 F.2d 163 (8th Cir. 1953). 
Clearly there was substantial evidence, of the nature that the Court 


seems to be requiring, in the record of this case. On the question of 


supplemental versus substitute coal, one witness, Davison, testified (JA 42-3) 


Sos 


that after signing the Union contract he was no longer able to supply his 


major customer with all of that customer's requirements, because he could 


not produce the required tonnage at his own mines, and because he could no 
| 


longer purchase it at prices that would have economically allowed him to 


resell to his customer, Davison testified that his mines were producing at 


full capacity. Obviously, the coal he had purchased before signing the contract 


| 
was supplemental to his production and not a substitute for it. Signing the 


contract with the 80 cent clause foreclosed his purchases of such supple- 
mental coal. Another witness, Quinn Morton, III, testified that in the 20 years 
he had been in the coal industry, none of the companies that he had been 
associated with had ever purchased substitute coal (JA 1/01). Both he (JA 101) 
and Davison (JA 60-61) testified that it cost more to ie neat coal on the 
market and to keep facilities closed down than to produce it themselves. The 
record also contains evidence that processors and sales;companies which do 
not mine any of their own coal were required to abide by the 80 cent provision. 
(JA 32, 48, 155). Clearly, such companies could not be in the business of 
purchasing substitute coal and they have no employees whose work could be 
protected by any such restrictions on purchases, | 
Thus, there is ample evidence in the record to support the Board's 
conclusion that the 80 cent clause was designed to prohibit purchases of 


supplemental coal from non-signatories, and that it could not be a lawful 


union standards clause protecting unit work. The UMW presented absolutely 
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no evidence to show that purchases of substitute coal took place. Although 

a UMW witness did testify that the UMW was concerned with such practices, 

(JA 202), his testimony was thoroughly discredited by the Trial Examiner 

(JA 299). The General Counsel had made a prima facie case of violation. 

The UMW had the burden of rebutting the evidence against it. This it failed 

to do. The Board's decision was based on the evidence before it and there 

is no legal justification nor factual reason for this Court to supplement the 

record before the Board with evidence adduced in another case on another issue. 
In its opinion, the Court specifically directed the Board to make a 

full inquiry into the intent of the parties making the agreement and into its 

validity as a surrogate union standards clause. Yet this is precisely the 

inquiry which the Board has already completed. As this Court stated in 

Teamsters Local 710 v. NLRB, 118 U.S. App. D.C. 287, 335 F.2d 709 at 716 

(1964), intent can be shown by, 


" 


. a finding that secondary consequences within 

§ 8(e)'s intendment would probably flow from the 
clause, in view of the economic history and circum- 
stances of the industry, the locality, and the parties."' 
See also National Woodwork Mfrs. Ass'n v. NLRB, 
386 U.S. 612 (1967). 


The Board has decided that the inevitable result of enforcement of the 80 cent 
clause would result in such secondary consequences and that the clause could 


not operate as a lawful union standards clause. Any further inquiry would 


merely be cumulative and would not change the result. See Daniels v. United 


Sais 


States, 242 F.2d 39, 42-43 (7th Cir. 1957). 


For the reasons stated above, Intervenor petitions this Court to 


grant a rehearing en banc for the purpose of demonstrating why this case 
| 


should not be remanded to the NLRB and why the Board's order should be 


enforced. 


Julian H. Si 


Stephen M. Nassau 


Attorneys for Intervenor, 
Dixie Mining) Company 
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PETITION FOR REHEARING 
AND 
SUGGESTION FOR REHEARING IN BANC 


1/ 


Petitioner-Intervenor, Dixie Mining Company, (Dixie), = petitions 
this Honorable Court for a rehearing of its order in this cause issued on 
May 10, 1971, denying Dixie's motion to vacate this Court's order of March 31, 
1971, and directing counsel for the parties to submit a schedule of dates for 
submission of memoranda, 2 The questions presented by this petition are: 

1. Whether the Court sua sponte may assert appellate jurisdiction 
over a final order of the National Labor Relations Board issued pursuant 
to remand of this Court, when no party has sought either review or enforcement 
and when the " petitioner” in the prior appeal is no longer aggrieved by the 
Board's order. 

2. Whether a panel of the Court lawfully may, or should under Rule 2, 
F.R. App. P., suspend the requirements of Rules 28, 31 and 32, F.R. App. P., 
as to the content and filing schedules for briefs, by requiring counsel mutually 


to agree to substitute requirements within 15 days, inasmuch as Rule 47, 


1/ Dixie is petitioner in Case No. 23, 947 and was an intervenor in Cases 
Nos. 21,129 and 21, 226. 


2/ Circuit Judge Tamm dissented from this portion of the Court's order. 


F.R. App. P., permits Courts of Appeals to adopt local rules-not inconsistent 
with the Federal Rules of Appellate Procedure only by vote of a majority 
of the entire court in banc. 


The basis for petitioner-intervenor's motion for rehearing and 
suggestion that the rehearing on the order be held in banc is as follows: 


The Procedural ences Involved | 


Two distinct proceedings are involved in this case and in this motion. 
! 


Cases Nos. 21,129 and 21, 226 involve the 80 Cent Clause, a clause in the 
< | 
1964 and subsequent National Bituminous Coal Wage Agreements, which re- 
| 


stricts a signatory operator's purchases of coal. The proceeding arose in 
this Court on a petition by the EEE Union, United Mine Workers of 
America (hereinafter,. the "'UMW") to review a decision and order of the 
National Labor Relations Board finding the 80 Cent Clause violative of § 8(e) 


3/ 
of the National Labor Relations Act, 29 U.S.C. § 158(e). Dixie, a charging 


party in the N. L. R. B. proceeding, was an intervenor in this appeal. On 
| 

July 12, 1968, this Court remanded the case to the N. L.R.B. for further 
| 

proceedings in conformity with its opinion. _Int rnational Union nited 


Workers of America v, N.L,R.B., 130 U.S. App. D.C. 244, 399 F. 2d 977 


(1968). ‘There was no provision in the Court's remand order retaining juris- 


diction of the case, nor did the Court direct the Board only to make specific 


3/ Inter'l, Union, UMW, 165 N.L.R. B. 467 (1967). 


-K< 


4/ 
findings and then report back to the Court. 


Case No. 23,947, presently awaiting oral argument, involves the 
Protective Wage Clause (PWC), a provision in the 1958 National Bituminous 
Coal Wage Agreement also restricting signatory purchases of coal, which 
was not carried over in to the 1964 and subsequent Agreements. In August, 
1963, the N. L.R.B. found that the PWC violates § 8(e). Thomas Kennedy et al., 
144 N.L.R.B. 228 (1963). A year later, 2 the UMW appealed. This Court 


thereupon vacated the N.'L. R. B.'s decision and remanded for further pro- 


ceedings. Lewis v. N.L.R.B., 122 U.S. App. D.C. 18, 350 F. 2d 801 (1965) 


(docket Nos. 18, 863 and 18, 952 in this Court). On remand, after a new hearing, 


the Board reversed itself and found that the PWC was, in fact, lawful. 


4/ On May 26, 1970, ‘the UMW, irritated at the delay of the Board in initiating 
proceedings pursuant to the remand, filed a motion suggesting among other 
matters, that the Court decide the validity of the clause itself or alternatively 
set a deadline for Boardiaction. On July 21, 1970, this Court recalled its 
mandate and directed the N. L.R. B. to complete proceedings by December 1, 
1970. At the request of the Board this time limit was subsequently extended 

to March 1, 1971. In denying a subsequent motion by Dixie seeking clarification 
of the Court's order and questioning the Board's jurisdiction to decide the case, 
the Court stated that the purpose of the recall was solely to set a deadline and 
indicated that the Board had full jurisdiction to decide the remanded case. 


5/ Rather than appealing the Kennedy decision immediately, the UMW chose 
to negotiate a different clause, the 80 Cent Clause, effective April, 1964. 

In a show cause proceeding to determine compliance of the 80 Cent Clause with 
the Board's PWC case, the Board found that the 80 Cent clause also violated 

§ 8(e). Raymond O. Lewis, et al., 148 N.L.R.B. 249 (1964). Approximately 
one year later, the UMW appealed the Kennedy decision. In vacating Kennedy, 
this Court noted that its decision mooted all aspects of the 80 Cent clause in 
the PWC proceeding. See, Lewis v. N.L.R.B., 122 U.S. App. D.C. 18, 19, 
n. 2, 350 F. 2d 801, 802, n.2 (1965). 
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W.A. Boyle et al., 179 N.L.R.B. No. 80 (1969). Case No. 23, 947 
concerns Dixie's petition to review that Board decision. | 
| 
Pursuant to the Court's remand order and its specified time limit 
in the 80 Cent case (the remand in Cases Nos. 21,129 and 21, 226), the 
N. L. R. B. held additional hearings before a trial examiner, and on 
February 26, 1971, issued a decision and order reversing its prior holding 
and sustaining the validity of the 80 Cent clause under § 8(e). T. he Board 
accordingly dismissed Dixie's complaint and other complaints as well. On 
March 22, 1971, under the rules of the Board, Dixie timely filed a petition 
before the Board for reconsideration of its order. The Board denied this 


petition on April 6, 1971. As of the date of the filing of the present Petition for 


Rehearing, no petition to review either of these Board orders has been filed 
by any party in any Court. : : 
Nevertheless, on March 10, 1971, this Court, acting through its 
Chief Judge in chambers, sua sponte, consolidated the prior 80 Cent case 
proceedings before this Court (Nos. 21,129 and 21, 226) into Case No. 23, 947, 
On March 31, 1971, while Dixie's motion for reconsideration was pending 
before the Board, the Court again sua sponte ordered the Board to file the 
administrative record in the 80 Cent case with the Clerk of the Court within 
10 days. On April 2, 1971, Dixie, and on April 6, 1971, DanS. Sonic 
another charging party in the 80 Cent case, filed motions in this Court to 
vacate that order. On May 10, 1971, this Court denied both Dixie's and 


Davison's motions and also denied a prior motion by the recent intervenors, 


-5- 


United States Steel Corporation, et al., to vacate the consolidation order of 
March 10, 1971, and again, sua sponte, further ordered that the normal 
filing schedule for briefs, joint appendices, etc., be dispensed with, and 
that the parties within fifteen days agree among themselves on a schedule 
for filing "memoranda." 

: Argument 

1. In ordering sua sponte Cases Nos. 21,129 and 21, 226 consolidated 
with pending Case No. 23, 947, and in ordering the National Labor Relations 
Board to certify to the Court the record of the Board's proceeding upon remand 
of Cases Nos. 21,129 and 21, 226, this Court has misapprehended the extent 
of its jurisdiction over the two cases last cited, since no petition for review 
or enforcement of the’Board's order on remand in said clause, the statutory 
prerequisite for jurisdiction, has as yet been filed with this Court. 


This Court's jurisdiction over the Board's order in the 80 Cent case 


can only be based on § 10 (f) of the National Labor Relations Act, 29 U.S.C. 
6/ 
§ 160(f). A precondition of such jurisdiction, as recognized by the words 


of that section, as well as by Rule 15, F.R. App. P., is the filing of a petition 


6/ § 10(e) also gives Courts of Appeals jurisdiction of petitions to enforce 
Board orders finding violations of the N.L.R.A. Since the present case 
involves a Board order dismissing Dixie's complaint, there is no “enforce- 
ment" involved. 
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for review. This has been the clear and consistent holding of Federal Courts 
at all levels. = Yet, no such petition has been filed by any ae 

In remanding the 80 Cent case to the Board, this Court did not retain 
jurisdiction over any part of the case. It remanded the case, its record and 
the entire proceeding to the Board for the Board's exercise of its statory 
‘authority to interpret the National Labor Relations Act. After the Board has 
acted, pursuant to that remand order, this Court has nothing further to do 
unless and until a person aggrieved by the Board's order petitions tor review , 
or the Board petitions for enforcement. | 

The ambiguous, if not incomprehensible, nature of the Court's sua 
sponte assertion of jurisdiction over the 80 Cent case was also recognized 


by the National Labor ‘Relations Board in its ruling on Dixie's Motion for Recon- 


sideration, which was pending decision by the Board at the time of the Court's 


order of March 31, 1971. The Board, apparently airing an honest uncertainty, 


stated: 


| 
"The Board...has also considered whether, in view of the 


Court's action of March 10, 1971, consolidating this case 

with the related proceeding, it has jurisdiction to grant such 

a motion... .If the Board has jurisdiction, the Board would 
deny the motion as containing nothing not previously considered. 
If the Board does not have jurisdiction it would deny the 


%/ In The Matter of the Petition of the N. L.R.B., 304 U.S. 486, 495, 82 L. Ed. 
1482, 1487 (1938); Inland Container Corp. v. N.L.R.B,, 137 F. 2d 642, 643 

(6th Cir. 1943); Stewart Die Casting Corp. v. N.L.R.B., 132 F. 2d 

(7th Cir. 1942); Thompson Products v. N.L.R.B., 133 F. 2d, 637, 639 (6th Cir. 


1943); Stout v. Construction & Gen.Laborers Dist. Coun. of Chicas , 226 F. Supp. 
673, 676 (N.D. IL, 1963). 
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motion on that basis."' Order of the N. L.R.B. Denying Motion 


for Reconsideration in Int'l. Union, UMWA (Dixie Mining 
Company), supra, April 6, 1971. 


The effect of the Court's orders of March 10, 1971, and March 31, 
1971, is to compel Dixie, as well as other parties, to submit to appellate 
adjudication of a dispute which they themselves have expressed no affirmative 

‘desire to appeal. Yet, the governing law, § 10(f) of the N.L. R.A, requires 
the parties themselves to take the step which gives a Court of Appeals juris- 
diction by filing a petition for review. In so doing, it is respectfully submitted 
that the Court exceeded the jurisdiction granted to it by Congress. 

2. The statute aside, however, until such time as a party aggrieved 
by the Board's decision seeks to challenge it, there is not even a case or 
controversy within thé meaning of Article III of the Constitution, cf., Moore v. 
Charlotte-Mecklenburg Board of Education, _U.S.___, 39 U.S.L. Wk. | 
4451 (April 20, 1971). In appeals Nos. 21,129 and 21, 226, the UMW, once 
aggrieved by the Board's order in Int'l. Union, UMWA, 165 N.L.R.B. No, 467 
(1967), petitioned this Court for review. Upon remand, the Board reversed 
itself and granted the UMW all the relief it desired--dismissal of Dixie's and 


the other complaints. Ergo, the UMW is no longer aggrieved. It and the 


Board are now lying in the pasture together. The only other active parties 
8 


to the N. L. R. B. litigation, ~ Dixie and Davison, have not yet determined 


8/ Two other charging parties filed complaints in the 80 Cent case, but they 
have not actively participated in the Board proceeding and are not parties to 
any of the appellate proceedings. 
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whether or not they are aggrieved, and if they are, whether either of them 
desires to make a justiciable controversy out of its aggrievance. Surely 
the Court cannot drag a litigant into its chambers, willy-nilly, and demand 
that it litigate issues.that it may not be in the best interests of that litigant 
| 
to litigate! : | 
3. In ordering the Board's most recent decision in the 80 Cent 
case to be consolidated and reviewed together with the Board's older decision 


in the PWC case, the Court has unjustifiably, and without due process of law, 


prejudiced the interests of Dixie. The unfairness to Dixie results'partly from 


the fact that the 80 Cent case and the PWC case, while related, arose out of 


differing factual contexts and at different times, were developed against differing 


backgrounds, and resulted in separate and different N. L. R. B. decisions which 


are subject to attack on separate and different grounds. Other parties in the 
| 


80 Cent case have already gone on record with regard to the prejudice to them 
9/ 
resulting from the Court's Orders of March 10, 1971, and March 81, 1971. 
“ | 


The prejudice to Dixie in being compelled to submit to an adjudication 


of the validity of the 80 Cent lause at the present time is clear. As the UMW 
| 


9/ See, Motion of Dan S. Davison to Vacate Order to Return Record and Order 
of Consolidation, filed herein, paragraph 5; and Motion of United States Steel 
Corporation, et al., to Vacate Order of Consolidation, filed herein, paragraph 8. 


10/ 
admits, the validity of the 80 Cent clause may affect the forthcoming labor 


negotiations in the bituminous coal industry, since the present contract con- 


taining the clause expires September 30, 1971. Dixie is considering whether 


to forego the expense of litigating the validity of the 80 Cent Clause at this 


time, and abide events, taking such action as it deems necessary after the 

results of this year's collective bargaining are known. At that time it may 
seek review of the Board's ee or it may commence a new Board pro-~ 
ceeding. Such course would be no different from the course of action taken 
by the UMW, which did not petition for review of the Board's original order 
in the PWC case, denying the Protective Wage Clause's validity, Thomas 


Kennedy et al., 144,N.L.R.B. 228 (1963), but rather chose to await the 


results of the 1964 collective bargaining negotiations which resulted in the 


% 


‘10/ See, UMW's Response and Opposition to Motions of Intervenors Dan S. 
Davison and Dixie Mining Company to Vacate Order to Return Record and the 
Order of Consolidation, filed herein, paragraph 3. 


11/ Subject only to laches, a decision of the Board may be appealed at any 
time. Kovachv. N.L.R.B., 229 F.2d 138 (7th Cir. 1956); N. L. R. B. v. 
Bachelder, 120 F. 2d 574 (7th Cir. 1940), cert. denied, 314 U.S. 647 (1941), 
modified on other grounds, 125 F. 2d 387; N. L.R.B. v. Louisiana Bunkers, Inc., 


409 F.2d 1295 (5th Cir. 1969). 
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adoption of the 80 Cent clause. Just as it was the UMW's statutory right 
not to seek an appellate determination of the validity of the PWC in 1963, and 
to await further developments in the 1964 negotiations, so, too, is it Dixie's 
| 
right not to seek review of the most recent order of the Board in the 80 Cent 
case, pending the outcome of the 1971 negotiations. It is that right which the 
Court, in seeking to take jurisdiction over the 80 Cent case, has Genied! 
This does not constitute due process of law. 
4, Rules 28, 31, and 32 of the Federal Rules of Appellate Procedure 
give litigants the right to file briefs of a specified length within specified time 
| 
periods. Thesé rules are essential not only for adequate preparation on the 
part of litigants, but also for adequate consideration by the Court of the issues 


which are presented for review. While Rule 2, F.R. App. P., gives each 


Court of Appeals discretion to suspend the requirements of the Rules, Rule 47, 


F.R. App. P., indicates that the discretion to vary from the Rules should be 


exercised by a majority of the circuit judges in regular active service, and in 
a manner consistent with the Rules themselves. The Advisory Committee's 
Notes to Rule 2 state that the primary purpose of Rule 2 is to expedite the 
determination of cases of pressing concern to the public or to the litigants. 
Since Dixie has not even petitioned the Court cog review, and no other party to 
the EAE S decision in the 80 Cent case has moved the Court for expedited 


treatment, query whether the standard set out in the Advisory Committee's 
| 
i 
| 


12/ See, Brief of Petitioner in Dixie Mining Company v. N. L. R. B., petition 
for review docketed, No. 23,947, D.C. Cir., February 16, BN, pp. 5-6. 


Notes has been met. 

The Court's order of May 10, 1971, has apparently left it up to the 
parties themselves to decide which of them shall be the petitioner, and which 
the respondent. But it does so by ordering counsel to agree within 15 days. 

While this may be capable of accomplishment, it may also be equivalent to ordering 
the sun to stand still: 

The order further specifies that the parties shall be entitled to file memo- 
randa of an unspecified nature, upon a time schedule to be determined by the 
parties. Whether these memoranda are to be extensive or short, are to be con- 
sidered as ancillary to the briefs already filed in docket No, 23, 947, or are to 
be governed by the General Rules of this Court with respect to form, content, 
and submission, are all questions open to conjecture. 

The 80 Cent case is extremely complex. A review of the second Trial 
Examiner's decision (TXD 712-70), a document of 38 single spaced pages, and the 
exceptions and briefs of the parties submitted to the Board pursuant thereto, 
will show a multitude of issues requiring extensive briefing and judicial con- 


sideration. In this context, for the parties to be deprived of their rights under 


the Federal Rules of Appellate Procedure by an action which appears not to be 


in conformity with either Rule 47, F.R. App. P., or with the standards noted 
for the exercise of discretion under Rule 2, F.R. App. P., is a question which 


should receive the consideration of the full Court in banc, 
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CONCLUSION 


| 
For the foregoing reasons, Petitioner-Intervenor Dixie Mining 
| 
Company asks that this Court set down its order of May 10, 1971, herein, 


for rehearing, and suggests that such rehearing be held by the full Court 


in banc. 


Respectfully submitted, 


ian H. Singman 


Martin Shulman 


Attorneys for Dixi 


Landis, Cohen, Singman and Rauh 
1910 Sunderland Place, N.W. 
Washington, D.C. 20036 
462-6010 


May 21, 1971. 
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SUPPLEMENTAL MEMORANDUM ON BEHALF OF THE INTERVENORS 


I. STATEMENT OF THE CASE 


These consolidated cases are before the Court following 
remand proceedings pursuant to the Court's prior decisions in 
Lewis v. NLRB, 350 F. 2d 801 (D. C. Cir, 1965), here renumbered 


eee 


as No. 23947, and International Union, UMW v. NLRB, 399 F. 24 977 
(D. C. Cir, 1968). 


Each of these cases concern the legality of a clause con- 
tained in the National Bituminous Coal Wage Agreement considered 
in light of Section 8(e) of the National Labor Relations Act. The 
first of these provisions, known as the Protective Wage Clause 
(hereinafter referred to as the "PWC"), provided that signatory 
coal operators could not purchase coal which had been mined pre- 
pared or processed under agreements less favorable to the supplying 
operators’ employees than the National Bituminous Coal Wage Agreement. 
In August of 1963, in Lewis, et al, 144 NLRB 228 (1963), the National 
Labor Relations Board (hereinafter referred to as the "Board'"'), held 
that the PWC violated Section 8(e) of the National Labor Relations 
Act. On appeal to this Court, the matter was remanded to the Board 


for further consideration. 


Following the determination of invalidity, in ‘April of 


1964, the United Mine Workers (hereinafter referred to as the "Union"), 
executed a new agreement with the Bituminous Coal Operators Associa- 


tion (hereinafter referred to as "BCOA") , The 1964 Agreement con- 


tained a clause known as the Eighty-Cent Clause. The Clause allowed 


operators to purchase coal not produced by another signatory 
provided that in the event of such purchase, the purchasing party 
pay an eighty-cent per ton royalty into the United Mine Workers 
of America Welfare and Retirement Fund (hereinafter referred to as 
the "Welfare Fund"). The normal Welfare Fund royalty paid by sig- 


natories for each ton of coal they produce is forty cents. 


In Lewis, et al, 148 NLRB 249 (1964), the Board found 


that the Eighty-Cent Clause also violated the Act. On appeal, this 


Court reversed and remanded the matter to the Board for further con- 
sideration in light of other recent cases dealing with Union standard 
clauses. Lewis v. NLRB, 350 F. 2d 801 (D. C. Cir. 1965). 


In acting on the remand, the Board again sustained its 
Trial Examiner's determination regarding the work unit and for the 


second time held the clause invalid. UMW and BCOA, et al, 1967 CCH 


————————————— 
NLRB #21,492. 


Once again, this Court reversed and remanded, this time 
requesting a consolidated consideration of the Eighty-Cent Clause 
and the Protective Wage Clause which was still pending before the 


Board, International Union, UMW v. NLRB, 399 F.2d 977 (D.C.Cir. 1968). 


On November 4, 1969, the Board reversed itself with Member 
Brown dissenting, and found the PWC to be valid. Boyle, et al, 179 
NLRB 80 (1969). An appeal from that decision was taken to the United 
States Circuit Court of Appeals for the Sixth Circuit. However, the 


case was removed to this Court for determination. 


-2- 


On February 26, 1971, the Board reversed itself again and 
found that the Eighty-Cent Clause was also valid. Boyle, et al, 


188 NLRB 121 (1971). 


Following this decision, this Court, sua 8 onte, took 
jurisdiction over both cases and consolidated them for the pur- 


pose of argument and hearing on the merits. 


II. ARGUMENT 
A. Introduction 


As the foregoing plainly illustrates, this matter is not 
new to this Court. To the contrary, it is one in which extensive 
hearings have been held and numerous exhaustive briefs have been 
filed by the various parties. Therefore, the Intervenors, rather 
than reiterate once again an exhaustive analysis of both fact and 
law and assuming that briefs previously filed are still under con- 
sideration by the Court, will simply summarize their position and 


consider the law as it has developed since the initial opinions 


entered by this Court in these cases. 


B. The Position of the Intervenors 


ee 


All nine of the steel companies involved in this intervention 
are classified as "captive" operators. Captive operations are those 
mining operations which are owned and operated by a parent steel 
company. The coal produced by these mines is used to keep the steel 


companies’ coke ovens in operation. The coke is in turn used in the 
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production of steel. The captives are signatories to the National 


Bituminous Coal Wage Agreement. 


As a result of their belief that the Clause was illegal, 
the captives executed the 1968 Agreement subject to a side letter 
Agreement which provided that the Eighty-Cent Clause would not be 
binding upon them until such time as it was held valid by a court 
of last resort. The Union refused to execute such a side agreement 
in connection with the 1971 Agreement. However, realizing that the 
validity of the Clause was the subject of litigation, the captives 
executed the 1971 Agreement. As signatories to the 1971 Agreement, 
they are bound by all the terms and conditions of that Agreement, 
including the Eighty-Cent Clause, which now provides a penalty of 


$1.00 per ton for purchases of non-signatory coal. 


The coal which the captive mines produce is not always 


sufficient to meet the needs of the various coking operations. 

This is true even though the mines operate to full capacity. The 
steel companies, therefore, are often forced to purchase additional 
coal to meet their production demands. Such coal purchases are 
referred to as "supplemental" purchases. Supplemental purchases 
are to be distinguished from "substitute" purchases. Substitute 
purchases represent coal purchased in lieu of coal which can be 
obtained from the companies' own mines. At least a portion of the 
supplemental coal is supplied by non-signatory operators, whose 
employees may either be non-union or represented by a union other 


than the United Mine Workers. 


The National Bituminous Coal Wage Agreement makes' no 
differentiation between coal which is purchased as supplenental coal 
and that which is purchased as substitute coal. The Agreement simply 
demands the payment of the eighty-cent per ton penalty on coal pur- 


chased from non-signatory operators. 


The effect of the Eighty-Cent Clause is to increase the 


price of coal purchased from non-signatories by 80-cents per ton 
over whatever price the selling party is demanding. As the evidence 
in the extensive record of this case plainly indicates, the profit 
margin in the coal industry is sufficiently low that such an 80-cent 


penalty makes the purchase of non-signatory coal prohibitive. The 


seller cannot absorb this amount. The end result is to price non- 


signatory operators out of the market so far as signatory purchasers 
are concerned. Due to the Eighty-Cent Clause, the pienecory, pur- 
chasers have two alternatives: (1) they may make their purchases 
solely from among those operators who are already signatories to 

the National Bituminous Coal Wage Agreement, if such coal is available; 
or (2) they may put the pressure on their non-signatory suppliers to 


become signatories to the Union agreement. 


C. The Remand Issues 


1. Background 


Following the decision of the United States Supreme Court 


in Local 1976, United Brotherhood of Carpenters and Joiners of America 
v. NLRB, 357 U. S. 93 (1958), the United States Congress, in 1959, 
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amended the National Labor Relations Act (hereinafter referred to 


as the "Act"), to close the loophole in its secondary boycott pro- 


visions. The amendment took the form of Section 8(e) and stated: 


"Tt shall be an unfair labor practice for 
any labor organization and any employer to enter 
into any contract or agreement, express or 
implied, whereby such employer ceases or refrains 
or agrees to cease or refrain from handling, using, 
selling, transporting or otherwise dealing in any 
of the products of any other employer, or to cease 
doing business with any other person, and any con- 
tract or agreement entered into heretofore or here- 
after containing such an agreement shall be to such 
extent unenforceable and void. .. ." 


The guidelines for determining a Section 8(e) violation 


were clearly expressed by this Court in Teamsters Local 710 v. NLRB, 
335 F. 2d 709 (D. C. Cir. 1964) when the Court said: 


"To conclude that a contract term falling 
within the letter of Section 8(e) properly falls 
within its prohibition, there must be either a 
finding that both parties understood and acquiesed 
in a secondary object for the term, or a find 
that secondary consequences within Section 8(e)'s 
intendment would properly flow from the clause, in 
view of the economic history and circumstances of 
the industry, the locality and the parties." 

355 F. 2d at 716. (Emphasis supplied) 


Both the Board and the courts have often expressed the 
conviction that a labor contract clause cannot be considered in a 
vacuum -- rather, the bargaining history, economic factors peculiar 


to the industry and all other affective circumstances must also be 


taken into account. See Sheet Metal Workers International Association, | 


1968-1 CCH NLRB, 422,299; NLRB v. Milkdrivers' Union, Local 753, 392 


F. 2d 845 (7th Cir. 1968); Pyle, Inc. v. NLRB, 383 F. 2d 772 (3rd Cir. 
1967). 


The National Bituminous Coal Wage Agreement is a national 
agreement which has been amended periodically over a period of 
several decades with each new agreement carrying forward, by reference, 
certain terms or parts of former agreements. Negotiations are 
carried on between the representatives of the International Union 
and representatives of all the signatories at one time and the 
resulting contract covers all Union-member employees, regardless 


of employer. 


When the PWC was found to be invalid, the Eighty-Cent 


Clause was substituted for it. Presumably, the Eighty-Cent Clause, 
too, was designed to further the objectives of the Union in forcing 
small non-signatory operators either into "the fold" or out of busi- 
ness. The companies accepted the Clause knowing that its validity 


is being tested in court. 


The charging parties testified at length to the loss of 
customers which resulted from the implementation of the PWC and the 
Eighty-Cent Clause - loss substantial enough to either force them 
to become signatories to the contract themselves or force them out 
of business. Even assuming that the record here is not sufficient 
to support a finding that such loss of business was a direct and 
natural effect of the Eighty-Cent Clause (which it most certainly 
is), the United States District Court for the Southern District of 


Ohio, as well as the Sixth Circuit Court of Appeals, have specifically 


decided this is the case. See Riverton Coal Company and Davison Fuel 


and Dock Company v. United Mine Workers of America, Nos. 71-1021 and 
| 
71-1022 (6th Cir., decided and filed January 21, 1972); and Southeast 


Coal Co. v. Consolidation Coal Co., 434 F. 2d 767 (6th Cir. 1970), 


cert. den. We Ee (1971). 


The record plainly demonstrates that the 80-cent penalty 
represents the difference, as a matter of economic feasibility, between 
purchase and non-purchase of non-union coal on the part of signatory 
operators. Even if the record were not clear, the clause can have 
no logical consequence other than the curtailment or cessation of 
business dealings between signatories and non-signatories. In the 
case of the captives, it effectively cuts off a source of supply 


for coal which cannot be produced by their own mines. 


2. The Intent of the Parties 


The Court, and the Board in the remand proceedings, con- 
sidered at great length the intent of the parties in entering into 
the disputed clauses. In making a determination that there had been 
no “secondary effect" intended, the Board ignored the testimony of 
the charging parties as to the various pressures and threats 
applied against them in an attempt to organize their employees. They 
further ignored the awareness of both the parties to the agreement 
and the charging parties, that the intent of the Union in the enforce- 
ment of the provisions was to eliminate the largest portion of the 
non-signatories'’ market for their coal production. Instead, they 
relied solely upon the testimony of a single Union witness to the 
effect that no such result was intended. In the face of the overall 


history of the coal industry, including the pattern evidenced through 


bargaining and negotiations of the National Bituminous Coal Wage Agree- 
ment over the years, the highly competitive nature of the business, 


and the unrelenting (often violent) efforts of the Union | to assure 


that its membership includes every coal miner in the United States, 
such a finding is plainly not supported by the facts. : 
| 
In any event, the actual intent of the parties in entering 
into a contract is not the determinative factor. The key question is 


whether or not the clause, in effect, operates in an illegal manner. 


Pennington v. UMW, 325 F. 2d 804 (6th Cir. 1963) affirmed 381 U. S. 

| 
657 (1965). Any clause which operates to either directly or indirectly 
limit an employer's dealings to Union signatories is in violation of 


| 
the Act. See Local Union No. 26 of Sheet Metal Workers' International 


| 
Association, 1968-1 CCH NLRB #21,989; and NLRB v. Joint Council of 


Teamsters, No. 4 


38. 338 F. 2d 23 (9th Cir. 1964). One of the functions 


of the Act, as is evidenced throughout, is to preserve the integrity 
of an employer's freedom of choice in deciding with whom to deal. 

Any provision which limits this choice or imposes restrictions which 
make one group or individual preferable to another transgresses this 
policy. That such a limitation is imposed on the employers by both 
the PWC and the Eighty-Cent Clause cannot be questioned. Where a sig- 
natory coal mine operator is forced to pay an 80-cent per ton penalty 
for dealing with a particular non-signatory seller, in a highly com- 
petitive industry, sound business practice dictates that he must deal 
elsewhere. The record here clearly demonstrates, that except where 


an emergency dictates payment of a premium price, dealings between 


signatories and non-signatories have virtually ceased. UMW and BCOA, 


165 CCH NLRB $21,492 (1967). 


The effect: of the operation of these clauses confirms their 
invalidity under Section 8(e) of the Act. Particularly, the record 
here demonstrates that Riverton was forced to sign the National 


Bituminous Coal Wage Agreement as a result of loss of business due to 


ry 


enforcement of the Eighty-Cent Clause. Their suppliers then had the 
option of yielding to Union pressure to become signatories themselves 


or loosing Riverton as a client. The 80-cent penalty effectively 


forced former non-signatory operators to organize their employees 
from the top down in order to maintain the sources of coal supply 
necessary to stay in business or to cease doing business with sig- 


natories. 


This is precisely the type of effect which this Court 
sought to prevent in its decision in Meat & Highway Drivers, Dockmen, 
etc. v. NLRB, 348 F. 2d 803 (D. C. Cir. 1965) when it said: 


"Subcontracting clauses cannot be used 
as leverage to require secondary firms to sign 
union contracts. Requiring them, on pain of 
boycott, to sign contracts with designated 
unions compounds the illegality. The power 
of the nationwide network of Teamster unions 
cannot be mobilized against an employer in 
such a manner, for the purpose of the Congress 
in enacting §8(e) was to outlaw such secondary 
pressures." (Emphasis supplied) 335.F. 2d at 
717-718. 


The importance of the effect of a disputed clause, rather 


than its mere declared intent, as a vital factor in determining the 


validity of such clause under Section 8(e) has frequently been recog- 
nized by this Court as well as others. Retail Clerks Union Local 770 
cv. NLRB, 296 F. 2d 368 (D. C. Cir. 1961); Meat & Highway Drivers, etc. 
Local Union 710 v. NLRB, 348 F. 2d 802 (D. C. Cir. 1965); Truckdrivers 
Union Local 413, etc. v. NLRB, 334 F. 2d 539 (D. C. cir. 1964), cert. 
den. 379 U. S. 916. The Supreme Court accepted this reasoning in 
National Woodwork Manufacturers Association v. NLRB, 386 U. S. 612 
(1967). : 


3. The Relationship Between Wages, Fringe Benefits and 
Working Conditions of Non-Signatory Employees to Those 
Established Under the National Bituminous Coal Wage 
Agreement 


The Board further found what it considered substantial 


differences in wage and fringe benefits among the employees of sig- 


natory and non-signatory operators. Again, even if true, this fact 
should not be determinative of the validity or invalidity of the clause 
In the first instance, consideration of this factor rests on an 
assumption that the clause is a legitimate "job protection" clause 


and that the differential establishes a need to protect such jobs. 


As has been argued at great length in this case, the unit 
work protection exception to Section 8(e) does not apply to general 
union signatory clauses. Retail Clerks Union No. 1428, 155 NLRB 
656 (1965); Meat & Highway Drivers, Dockmen, etc. v. NLRB, supra; 


Retail Clerks International Association, Local Union No. 1288, 


163 NLRB 112 (1967); Orange Belt District Council of Painters, No. 
48, 365 F. 2d 540 (D. C. Cir. 1966); Retail Clerks Union Local 770 


v. NLRB, 296 F. 2d 368 (D. C. Cir. 1961). 


Even if the unit work protection exception to Section 8(e) 


applied, the unit to be protected could not be extended to cover the 


entire signatory industry. This argument was specifically considered 
and adopted by the Board in all its prior holdings in this case. See, 
for instance, the holding in Lewis, et al, 148 NLRB 249 (1964) at page 


255 where the Board said: 


the Board's decision, 
s brief but given as 
d's opinion, 
for this 


it is that th 
rather than 


clause was to aid Union 
members of the unit. We agre 
is secondary." 


See also the Supreme Court's decision in United Mine Workers v. 


Pennington, 381 U. S. 657 (1965) where the Court said at page 666: 


"But there is nothing in the labor policy 
indicating that the union and the employers in 
one bargaining unit are free to bargain about 
the wages, hours and working conditions of other 
bargaining units or to attempt to settle these 
matters for the entire industry. On the contrary, 
the duty to bargain unit by unit leads to quite 
a different conclusion. The union's obligation 
to its members would seem best served if the union 
retained the ability to respond to each bargaining 
situation as the individual circumstances might 
warrant, without being straitjacketed by some prior 
agreement with the favorite employers." 


See also, Teamsters Union, Local 631, 154 NLRB 67 (1965); NLRB v. 


Joint Council of Teamsters No. 38, 338 F. 2d 23 (9th Cir. 1964); 
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: 
NLRB _v. New York Lithographers, 66 LRRM 2536 (3rd Cir. 1967); National 
Woodwork Manufacturers Association v. NLRB, 386 U. S. 612 (1967); 


NLRB v. Local 217, United Association of Journeymen and Apprentices, 
361 F. 2d 160 (1st Cir. 1966). 

The record plainly establishes that the Union's! object: in 
demanding these clauses was furthering over-all international union 
aims. They were not designed to promote the welfare or the job oppor- 
tunities of the employees of any particular signatory Berar ore A 


contention that the work unit must correspond to the bargaining unit 


is fully in accord with the substantial body of existing precedent. 
See Teamsters Local 710 v. NLRB, 355 F. 2d 709 (D. C. Cir. 1964); 


Orange Belt District Council of Painters No. 48 v. NLRB, 328 F. 2d 


534 (D. C. Cir. 1964); District No. 9, International Association of 


Machinists, 134 NLRB 1354, enforced 350 F. 2d 33 (D. C. Cir.) 
| 


In the instant case, the bargaining units are the employees 
of members of the Bituminous Coal Operators Association and separate 
units composed of the employees of other associations and those of 
each independent signatory who are not members of either BCOA or any. 
other association. The mere fact that the Welfare Fund covers all 
UMW employees regardless of bargaining unit cannot serve to enlarge 
the work unit to an industry-wide one. One must conclude that the 
Union sought to advance "Union" objectives and not those of any 
member of an individual bargaining unit. Therefore, the contention 


that these clauses represent legitimate job protection provisions 


must fail. 


Further, the clauses do not provide for the several excep- 
tions to the Union's general premise concerning a disparity between 
signatory and non-signatory wages and fringe benefits which exist 
within the industry. That is, many non-signatory operators have con- 
tracts with other unions or with their individual employees and the 
terms are equal to or more beneficial than those of the National 
Bituminous Coal Wage Agreement. (See the Amicus brief filed on 
behalf of Mid Continent Coal and Coke Company and the testimony given 
on its behalf.) Nor do the clauses provide for the fact that all 


the coal purchased by the captives is supplemental coal. 


Since the'coal which the captive mines produce while 


operating at capacity is not sufficient to meet the needs of various 


mills, the companies are forced to purchase additional coal to meet 
production demands. As all the coal purchased by the captive companies 
is such supplemental coal, there is no question of work protection 
involved. They purchase on the open market only that coal needed in 
excess of what they are capable of producing themselves. When all 
their own mines are operating at capacity, the purchase of supple- 
mental coal does not effect, much less deprive, any UMW member of a 
work or job opportunity. In no conceivable manner is the Union 
injured by such purchases, except in that they have not yet been 
successful in compelling the employees of non-signatory suppliers to 


join their ranks. 


To limit the captives' sources of supplemental coal to 


UMW suppliers is a most blatant form of union-signatory clause in 


plain derogation of the prohibitions of Section 8(e). It is well 
established that such a clause can be used only when it operates 
either to protect or to recapture work which legitimately belongs 

to the work unit. It may not be used to go beyond this and seize 

new jobs as it does here. See NLRB v. Milkdrivers' Union, Local 753, 
293 F. 2d 845 (7th Cir. 1968); Pauling v. NLRB, 383 F. 24 772 (3rd Cir. 
1967). | 


The failure to draw a distinction between substitute and 
supplemental coal was pointed out by this Court in Lewis v. NLRB, 
350 F. 2d 801 (1965; wen it said at page 802: | 


"Failure of the clause to distinguish sub- 
stitute coal from supplemental coal may give it 
wider application than is required for recon 
of the employees of any one operator.’ 


Nothing in the record intimates that any of the captives, or 
indeed either of the charging parties, reduced its own spat production 
to the disadvantage of the company's unionized mine workers in favor 
of outside purchases from a non-signatory. Nor does it offer any 
substantiation for the finding that the coal purchased = a supple- 


mental basis is de minimis. In fact, all the evidence points to the 


contrary. This is especially true when one considers those companies 


who mine no coal themselves at all, but merely act as brokers. 


a fas 

Clearly, the law also provides that a union may not force 
an employer to agree to a clause which effectively excludes a 
third party from business otherwise available to him -- and 


the law also provides that a union and an employer may not enter 


such a clause voluntarily -- unless it is in a form which can satisfy 
certain exceptions to the general rule. Brown v. Local No. 17, 
Amalgamated Lithographers, 180 F. Supp. 294 (M. D. Calf.1960); NLRB 
v. Milkdrivers' Union Local 753, 392 F. 2d 845 (7th Cir. 1968). 


4. Relationship of the 80-Cent Penalty ‘to the Wage 


Cost Differential 


Again, a consideration of the relationship between the 
80-cent penalty and the wage cost differential between union and 


non-union mines rests on the assumption that the Eighty-Cent Clause 


is valid as a job protection clause. For the reasons discussed supra, 


this assumption is not valid. 


In any event, the Board's total disregard of the evidence 
introduced by economist David Abraham on behalf of the charging 
parties and its acceptance of the "hind sight" calculations of Mr. 
Qwens is a further disregard of competent evidence. In a highly com- 
petitive coal industry, labor cost is a substantial, if not an over- 
riding, factor in determining the profitability of an operation. 
Since the coal industry calculates on a per ton basis, the analysis 
proffered by Mr. Abraham on this basis is a valid one and the proper 
one for consideration in this matter. Indeed, even Mr. Owens finally 
arrived at a per ton value of One Dollar ($1.00) after working from 
total daily wages. Although, admittedly, the calculation was at no 


time presented during the course of negotiations. 


A bland statement by the Board to the effect that large 
mines enjoy certain economic advantages as a rationale for dis- 
regarding the import of Mr. Abraham's testimony is a total disregard 
of the controlling factors in the coal industry. In fact, it dis- 
regards the entire history of the negotiations of both the PWC and 
the Eighty-Cent Clause as discussed at length by both the Sixth 
Circuit and the United States Supreme Court in Penningt on. Both 
courts there recognized the fact that the benefit to the union was 
to be increased wages as productivity increased with mechanization 


and that this was to be the beginning of a process whereby the union 


and the large companies agreed upon steps to exc lude the marketing, 


production and sale of non-union coal. 381 U. S. at 660. 


If the effect of the clause as an operating part of a 
collective bargaining agreement, rather than simply one party's 
declaration (after the fact) of the intent at the time of its adop- 
tion, is to be considered in determining a violation of Section 8(e), 
it can only be found that the wage differential must be figured on 
the same per ton basis as was the penalty, and the lower productivity 
of the non-union mines must be considered all the way through the 
calculation and not simply as the final element. Therefore, as Mr. 
Abraham so aptly demonstrated, the actual differential on a per 
ton basis is a difference of eighteen cents rather than | a difference 


of one dollar per ton. Even assuming that the methods suggested by 
the Trial Examiner, i.e. dividing the average per man = wage by 


the average per man day output, is the most valid method of ar- 
riving at the differential, it is clear that the differential is a 
rapidly decreasing amount going from fifty-six cents in 1962 to 
forty-two cents in 1967. Thus, the 80-cent royalty represents 
nearly double the actual wage differential. By any calculation, 
other than the one-sided one advanced by Mr. Owens, there is no rea- 
sonable relationship between the 80-cent penalty and the actual 
wage and fringe benefit differentials between signatory and non- 
signatory operators. This reasoning is substantiated by the fact 
that the 1971 Agreement provides a penalty of $1.00 per ton, again 
with no "differential" justification. 


Thus, the finding by the Board that the wage differential 
bore a reasonable relationship to the 80-cent penalty is not 


supported by sufficient competent evidence contained in the record. 


D. Later Cases 


The precise question of the validity of the Eighty-Cent 


Clause under Section 8(e) of the Act has been specifically considered 


on two separate occasions by the Sixth Circuit. In finding the 


clause to be a violation of Section 8(e), that Court, in Southeast 


Coal Company v- Consolidation Coal, 434 F. 2d 767 (6th Cir. 1970), 


cert. den. U.S. (1971), said at page 781: 


While the stated purpose of the amendment 
was to protect work standards by equalizing labor 
costs between employees of signatories and non- 
signatories, the obvious effect was to discourage 


signatories from purchasing or acting as sale 
agents for coal companies which produced coal with 
non-UMW laborers." 


This view was reiterated by the same Court in Riverton 


Coal Company and Davison Fuel and Dock Company v. United Mine Workers 


of America, Nos. 71-1021 and 71-1022 (decided and filed January 21, 
1972). There the Court discusses the substitution of the 80-cent 
penalty clause for the PWC in the 1958 Agreement. It soos on to 
discuss the fact that the Union used strikes and loss of customers 
as a weapon to force Riverton to sign the agreement containing the 
Eighty-Cent Clause penalty and to compel both Riverton and Davison 
to cease doing business with and to cease using the eOdaire of 
other coal producers who were not signatories. The Court found that 
the foreseeable purpose of the Eighty-Cent Clause was "the unioni- 
zation of some non-union employers." At pages 7-9 of the slip 
opinion, the Court discusses the question of a Section 8(e) vio- 


lation at length: 


"In our case, the supplemental coal which | 
Riverton and Davison were purchasing from sig- | 
natory and nonsignatory suppliers involved work 
which was never performed by their own employees. 
Riverton was operating at all times at full ca- 
pacity, but because of lack of working capital — 
and of mining equipment, it could not run addi- 
tional mines, and it was necessary for Riverton 
to purchase coal to fill its orders. 

"The eighty cent penalty clause was not 
directed at job security, because Riverton could 
comply therewith by closing its mines, discharging 
all of its employees, and filling its entire require- 
ments with coal from other signatory mines. Fur- 
thermore, Riverton could purchase coal froma | 


signatory mine supplier whose employees were operating 
under substandard wages and working conditions. 


"The trouble is that the clauses in question 
here were not ‘addressed to the labor relations of 
the contracting employer [Riverton] vis-a-vis his 
own employees', but on the contrary, to the boy- 
cotted employers (nonsignatory suppliers). National 
Woodwork Mfrs. Ass'n. v. NLRB, 386 U.S. 612 (1967). 


"ymw further contends that multi-employer collec- 
tive bargaining is permissible. NLRB v. Truck Drivers 
Local 449, 353 U.S. 87 (1957). But as was observed 
in UMW v. Pennington, supra, there are ‘limits to what 
a union or an employer may offer or extract in the 
name of wages and because they must bargain does not 
mean that the agreement reached may disregard other 
laws.' Id. at 665. 


* * * 


"UMW relies on a decision of the National Labor 
Relations Board in International Union, UMW, et al., 
188 NLRB 121 (1971), where the Board by a 3 to 2 vote 
upheld the eighty-cent clause. 


"Tt should be pointed out that the Board 
has not been consistent in its rulings on either 
the eighty-cent or the PWC clause. The Board 
first held that PWC was illegal. Raymond 0. 
Lewis, 144 NLRB 228 (1963). The following year, 
in a supplemental decision it held the eighty- 
cent clause illegal. Raymond 0. Lewis, et al, 
148 NLRB 249 (1964). 


"The District of Columbia Court of Appeals 
remanded PWC to the Board for further proceedings. 
Lewis v. NLRB, 350 F.2d 801 (D.C. Cir. 1965). On 
remand, the Board reversed itself with Chairman 
Brown dissenting, and found PWC legal. W. A. Boyle, 
et al., 179 NLRB 80 (1969). Following the remand 
ordered in 399 F.2d 977 (D.C. Cir. 1968), and con- 
trary to the recommendations of its trial examiner, 
the Board in its 3 to 2 decision (and after a 
change in membership) reversed itself and held 
that the eighty-cent clause was legal. 188 NLRB 
121 (1971). 


"In our view, the Board decisions holding the 
two clauses to be egal. appear to be better | 
reasoned decisions. seven Board members have held 
ee =cent clause invalid. three Board | 
the oie a no rt eee ia or ree Boars 
(Emphasis supplied) 
| 
In both these cases, the Sixth Circuit also found that 
the Eighty-Cent Clause was a violation of Federal Antitrust Law. 
A determination that the PWC and the Eighty-Cent Clause could 
constitute violations of the antitrust laws and not constitute 
a violation of Section 8(e) of the Labor-Management Relations 
- Act severely strains any rational interpretation of these laws. 


- Both express an intent on the part of Congress to prevent) any 


| party from obtaining such a position in a commercial sense as to 


be able to work its own will upon either competitors or, in the 

case of Section 8(e), other participants in that market. Both the 
PWC and the Eighty-Cent Clause plainly gave the UMW this power. It 

_ put them in the position where, in order to retain as customers the 
contract signatories (who represent the vast bulk of the purchasers 

in the industry), they would have to sign the contract themselves. 

The only alternative left to them was to either severely curtail 

their operations so as to be interested in supplying only smaller, 
non-signatory customers or to “close up shop" completely. Such power, 
and such an effect, is plainly in derogation of the intent of Congress 
in amending the Labor-Management Relations Act by the addition of 
Section 8(e). : 


IIT. CONCLUSION 


As the record clearly demonstrates, and as has been speci- 
fically found as fact by the Sixth Circuit in Southeast Coal Co., 
supra, and Riverton Coal Co., supra, the Eighty-Cent Clause has re- 
sulted in severe economic losses to non-signatory operators as a 
natural consequence of its use by the Union as a means of obtaining 
new members and driving competition out of existence. Such an effect, 
despite any professed intent of the parties to the contrary, plainly 
operates to create a violation of Section 8(e) of the Labor-Manage- 
ment Relations Act. The effect of the Eighty-Cent Clause, as speci- 


fically held by the Sixth Circuit in Southeast Coal Co., supra, and 


in Riverton Coal Co., supra, was to violate the antitrust laws. It 


is inconceivable under any rational interpretation of Federal law and 
Federal labor policy that a contract provision which constitutes a 


violation of the antitrust laws does not likewise violate Section 8(e). 


The intent of the parties in negotiating the clause is 
not determinative where the natural consequence of a clause is to 
create, in effect, a secondary boycott and/or an additional weapon 
in forcing other operators into either signing a contract or going 


out of business. 


The mere fact that wages in some non-signatory mines may 
be lower than those in signatory mines does not justify such a 
clause. There is nothing on the record to indicate that this is 
true of all non-signatory mines; in fact, the evidence is to the con- 


trary. Neither does the fact that competitors are paying a lower 


wage rate than a particular employer protect a contract clause which 


effectively prohibits dealings with that employer. This is especially 
true in a situation where the sole, non-signatory purchases are of 
supplemental coal. A prohibition against such purchases can in no 
way protect the jobs of the purchasing employers’ employees. If 


they are currently working at full capacity and are unable to mine 
sufficient coal on the lands owned and operated by their employer, 

the only rationale for such a clause and the only possible consequence 
of it is to force the supplying operator to sign his employees up 

and, in effect, permit the Union to go out and seize new jobs. Such 
a purpose is plainly prohibited by the Act and not permissible under 
any of the exceptions thereto. And this, and only this, is the 

result which follows from the application of the Eighty-Cent Clause 


to the Intervenors. 


The only justification raised by the Union is that the 


Eighty-Cent Clause is designed to protect its membership by having the 
money paid into the Union Welfare and Retirement Fund. It is this 
very factor which places the clause squarely in violation of the 

Act. The Welfare Fund assists all UMW members regardless of the 


bargaining or work unit to which they belong. A "job protection" 


clause is valid only when it benefits the particular work unit 
involved. As the Board has repeatedly stated, the work unit must 
coincide with the bargaining units involved. Payments to a general 


welfare fund obviously fail to meet these specifications, In fact, 


the Union has offered no reason why monies paid into the Welfare 


Fund operate as a job protection. To the contrary, it plainly 
operates only to increase the costs of non-signatory coal to a 
prohibited extent and, thus, force signatory operators to cease 


dealing with non-signatories. 


As has been plainly demonstrated, as applied to supple- 
mental coal purchases, the Eighty-Cent Clause becomes nothing more 
than a union signatory clause (with an 80-cent penalty as the 
enforcement guarantee). The end result of the clause is to increase 
UMW ‘membérship and permit the Union to seize new jobs by offering 


non-signatories the choice of becoming signatories or loosing the 


bulk of their large customers. 


If this clause is sustained, the UMW will sueceed in 
achieving indirectly the very result which Congress desired to 
prevent by the enactment of Section 8(e) of the Labor-Management 
Relations Act. 


Respectfully submitted 


ay 
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IN THE 
UNITED STATES COURT OF APPEALS ~ 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,947 


DIXIE MINING COMPANY, Petitioner, 


v. 


NATIONAL LABOR RELATIONS BOARD, Respondent, 


and 
W. A. BOYLE, ET AL., Intervenors. 


ON PETITION TO REVIEW AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR PETITIONER 


STATEMENT OF ISSUES 


1. Whether the National Labor Relations Board erred in dis- 
missing a complaint alleging that the Protective Wage Clause, a portion 
of the 1958 Amendment to the National Bituminous Coal Wage 
Agreement of 1950, violated $ 8(e) of the National Labor Relations 
Act, notwithstanding a finding by the Board that the clause, both by 
design and effect, had a secondary objective. | 

| 
| 


> Whether the Board erred in dismissing the complaint that 
the Protective Wage Clause violated § 8(e) when the Parties had stipu- 
lated facts. supported by other evidence in the record, showing that 
the clause affected the purchases of coal in which the employees in 
the applicable work units, as the Board defined them, had no primary 
interest. 


3. Whether the Board erred in defining the “work unit” as the 
“bargaining unit.” thereby including in that “work unit” all of the 
employees of every employer in each multiemployer bargaining unit, 
notwithstanding that the employees of any single employer in such 
unit could have no primary interest in the work standards governing 
production of coal purchased by their employer from other members 
of the bargaining unit when their employer could not possibly pro- 
duce such coal himself. 


4. Whether the Board erred in failing to determine that the 
Protective Wage Clause by its design and operation was, in fact, a 
union signatory clause. 


This case has been before this Court before on Petition for 
Review of the original decision of the Board in Lewis v. N.L.R.B., 
Nos. 18,863 and 18,952, 122 U.S. App. D.C. 18, 350 F.2d 801 
(1965). At that time the case was remanded to the Board for 
further proceedings in accordance with that opinion. 


REFERENCES TO RULINGS 


This petition seeks review of the Second Supplemental Decision 
and Order of the National Labor Relations Board in W. A. Boyle, et 
al., 179 N.L.R.B. No. 80, JA 218, dismissing the complaint of Arthur 
J. Galligan alleging that the Protective Wage Clause, a provision of 
the 1958 Amendment to the National Bituminous Coal Wage Agree- 


3 


ment of 1950, violated § 8(e) of the National Labor Relations) Act, 
29 U.S.C. § 158(e). The case has previously been before the Labor 
Board in Thomas Kennedy, et al., 144 N.L.R.B. 228 (1963), JA 98, 
and Raymond O. Lewis, et al, 148 N.L.R.B. 249 (1964), and) before 
this Court on appeal in Lewis v. N.L.R.B., 122 U.S. App. D.C. 18, 
350 F.2d 801 (1965), JA 197. 


STATEMENT OF THE CASE 


In November, 1962, Arthur J. Galligan, a Washington, D.C. 
attomey, filed a “friendly” complaint, JA 4, before the N.L.R.B. to 
determine the validity under § 8(e) of the National Labor Relations 
Act, as amended, 29 U.S.C. $ 158(e), of the Protective Wage Clause? 
(hereinafter the PWC). The PWC is one of the provisions of the 
1958 Amendment, JA 70, to the National Bituminous Coal Wage 
Agreement of 1950, as amended (hereinafter the 1950 Agreement), 
JA 45. The Respondents before the N.L.R.B. were the members of 
the Joint Industry Contract Committee (hereinafter the JICC), a 
committee of six individuals charged under the contract with enforce- 
ment of the PWC. Three of the members of the JICC were officials 
of the United Mine Workers of American (hereinafter the UMW). 
The UMW members of the JICC have intervened before this Court 
in this proceeding. Two of the remaining JICC members are repre- 
sentatives of the Bituminous Coal Operators Association (hereinafter 
BCOA) and one represents the Southern Coal Producers Association 


| 
'The relevant portion of the PWC provides as follows: “*. . . the Operators 

agree that all bituminous coal mined, produced, or prepared by them, or any of 
them, or procured or acquired by them or any of them under a sub-contract 
arrangement, shall be or shall have been mined or produced under terms and 
conditions which are as favorable to the employees as those provided for in this 
Contract.” The complete text of the clause is set forth in the Appendix to the 
brief, infra, p. 1a. 
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(hereinafter SCPA). The Petitioner here, Dixie Mining Co. (herein- 
after Dixie), was an intervenor before the Board seeking to protect 
its interests as an employer upon whose sales the PWC would have 
had tremendous economic impact. 


The PWC originated as part of the 1958 contract between the 
UMW and BCOA.2 As has been the case in the coal industry since 
1950. the terms of the BCOA-UMW Agreement served as a standard 
written agreement for the other contracts between the UMW and all 
other bituminous coal operators? As such, the Amendment con- 
taining the PWC was signed by most of the companies whose workers 
were represented for collective bargaining purposes by the UMW. 
The clause provides, in summary, that no signatory to the 1958 
Amendment to the 1950 Agreement would purchase coal from any 
other operator whose employees’ terms and conditions of employment 
were not equivalent to, or better than, those provided employees 
covered by the 1950 Agreement, as amended. Signatory operators 
also were prohibited from preparing, processing Or otherwise handling 
any coal not produced under these conditions and from leasing any 
right to produce coal to any person who did not adopt the contract’s 
standards. 


The case was originally heard by the Board on the basis of a 
stipulation entered into between the General Counsel, the Respond- 


2On November 4, 1959, a week prior to the effective date of the Landrum- 
Griffin amendment adding § 8(e) to the National Labor Relations Act, 73 Stat. 
543 (1959), the JICC suspended operation of the PWC. It has not, since then, 
been in force. The JICC dissolved itself on March 31, 1964. JICC minutes for 
that date, JA 483. 

3Indeed, Section A of the PWC, App., infra, p. 1, appears to preclude the 
UMW from negotiating a contract on any terms other than those contained in 
the “national” agreement. 


ents and the charging party.* The stipulation recited that since 1941 
the UMW’s contracts with bituminous coal operators had contained 
clauses restricting subcontracting to one degree or another, particu- 
larly that type of subcontracting whose purpose was to avoid the 
terms of the Agreement, JA 17-18. Some contracting out. or 'pur- 
chasing of coal by one producer from another producer, was, how- 
ever, stipulated as being an “essential marketing practice within the 
[coal] industry,” as the individual operator cannot always produce 
himself all of the tonnage, or grades and qualities of coal which he 
is obligated to deliver under the terms of common long term sales 
contracts, JA 24, 90. | 


The stipulation also set forth the proposals and counterproposals 
between the UMW and the BCOA bargaining committee leading to 
the adoption of the PWC, JA 25-45, and recited that in the twelve 
years preceding the case the UMW had entered into contracts identi- 
cal or substantially similar to the BCOA contract with coal operators 
producing between 74% and 79% of the bituminous coal produced in 
the United States. The operators signing this essentially standard 
agreement are referred to herein as “‘signatory operators.” A press 
release and an affidavit of John L. Lewis attached to the stipulation 
as exhibits thereto recited that the purpose of the PWC was to pro- 
tect the jobs of members of the UMW from the alleged evils of sub- 
contracting of coal purchases, Exhibits 8, 19, JA 78-80, 90-91. 


| 
On the basis of the stipulation and attached exhibits, a three 
member panel of the Board found that the PWC was “at least” a 
“Union standards” clause and thus, the panel thought, unlawful. 


Thomas Kennedy et al., 144 N.L.R.B. 228 (1963), JA 98. The 
| 
| 


“Hereinafter referred to as the “stipulation.” The stipulation and certain 
of the attached exhibits are set forth in the Joint Appendix, pp. 13-96 
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Board accordingly issued a cease and desist order against the PWC 
and similar agreements. 


No judicial review of the Board’s initial Order was then sought. 
Rather, the UMW, in its next negotiations with the coal operators, 
beginning in March. 1964, sought and obtained from the BCOA 
bargaining committee in lieu of the PWC the “Eighty Cent Clause.” 
This is a clause requiring each signatory operator who purchases coal 
from nor-signatory operators to pay 4 royalty of 80 cents on each 
such ton of purchased coal to the UMW Welfare Fund, JA 447. The 
normal Welfare Fund royalty on each ton of bituminous coal pro- 
duced by a signatory operators is 40 cents, JA 24. The Board, at 
the request of the UMW, then issued a show cause order to determine 
whether the Eighty Cent Clause was in compliance with the cease 
and desist order issued the year before against the PWC. It subse- 
quently decided that the Eighty Cent Clause was in violation of that 
cease and desist order. Raymond O. Lewis, et al., 148 N.L.R.B. 249 
(1964). Thereupon, the UMW’s representatives to the JICC petitioned 
this Court to set aside both the Board’s original decision that the PWC 
violated § 8(e) and its Order concluding that the Eighty Cent Clause 
violated that earlier Order. 


On review, this Court noted that the Board’s decision in holding 
the PWC invalid had been issued prior to several judicial decisions 
_ holding that a “union standards” as opposed to a “union signatory” 
clause was lawful. Lewis v. N.L.R.B., 122 U.S. App. D.C. 18, 350 
F.2d 801 ( 1965).> It therefore remanded the case for Board con- 
sideration of the following issues: 


5 as a consequence of vacating the PWC decision, the Court did not reach 
the question of whether or not the Eighty Cent Clause was in violation of the 
cease and desist order. At that point the Eighty Cent Clause issues were effec- 
tively severed from this case. In a subsequent proceeding, International Union, 


1. For the purposes of § 8(e), what was the “work unit” in the 
coal industry, the “work unit” being the unit in which employees 
collectively would have a lawful primary interest in preserving job 
opportunities and work standards? Jd. at 19, 350 F.2d at 802. 


2. What was the effect of the failure of the PWC to distinguish 
between the purchases by contract signatories of “substitute coal”; 
ie., coal purchased by an operator that he, or other operators within 
the same work unit, had the capacity to produce themselves but 
chose not to, and “supplemental coal”; ie., coal purchased to! 
meet contractual requirements which that operator or other operators 
within the same work unit could not meet from his or their own 
production, a common industry practice. Ibid. 

3. Whether, considering the UMW’s dominance in the coal 
industry, its attempts to impose a uniform national agreement would 
preclude the qualification of the PWC under the “work preservation” 
exception to § 8(e), either because the Union’s position in the indus- 
try would necessarily foreclose the view that the secondary effects of 
the clause are only “incidental” or because the Union’s position 
would require the conclusion that the clause is a “Union signatory” Md 
clause. Ibid. 

4. If the Board finds that the work unit is the “bargaining unit” 
and the Union bargains with multiemployer groups, whether there is 
any coal which is “supplemental” to the multiemployer group as a 


| 
United Mine Workers of America, 165 N.L.R.B. No. 49 (1967), the Board Te- 
affirmed its decision in this case that the Eighty Cent Clause violated § 8(e) of 
the Act. On appeal this Court remanded the case for the Board to reconsider 
its findings in the light of the record developed in this case. International ‘Union, 
United Mine Workers of America v. N.L.R.B., 130 U.S. App. D.C. 244, 399 F. 
2d 977 (1968). On April 24, 1970, the Board ordered the case remanded to 
the trial examiner for additional evidence on the issues raised by the Court’ s 
opinion. 


whole in addition to any purchases that might be supplemental to a 
particular operator. Jd. at 19-20, 350 F.2d at 802-803. 


Upon receipt of the Court of Appeals’ mandate, the Board set 
the case for hearing before a hearing examiner with directions that 
the examiner take testimony on the following questions, JA 204-205: 


1. The scope of the “work unit” or “units,” as 
the case may be. covered by the Protective Wage 
Clause. 


> Whether employees in the “work unit” or 
“units” have a “primary interest” in regulating the 
purchase of “supplemental coal” because the unit 
includes employees of employers who, taken together, 
have the capability of mining and producing all grades, 
types and qualities of coal in the quantities which one 
or another employer in that unit may be required to 
purchase in order to enable it to obtain and fulfill sales 
orders. 


_ 3. Whether, notwithstanding the “primary interest” 
of employees in restricting the freedom of their em- 
ployers to make purchases of “supplemental” and 
“substitute” coal, the Protective Wage Clause bears 
only an incidental relationship to protecting the work 
standards provided in the National Bituminous Coal 
Wage Agreement of 1950, as amended, because, either 
by effect or design, the clause operates to compel the 
unorganized segment of the industry to become signa- 
tory to the Agreement. 


At the hearing on remand the General Counsel’s case consisted 
entirely of a short series of stipulated exhibits, the two principal ones 
being statistical analyses of coal production and purchases, collec- 
tively, of the members of BCOA and SCPA for the years 1963 and 
1964, JA 463-465. The production exhibits showed that, in the case 
of BCOA, in both 1963 and 1964 the total overall production of the 


members of the Association, plus their purchases from members out- 
side the Association, were less than the theoretical collective capacity 
of the mines of the members. The exhibits did not show, however, 
whether the theoretical collective capacity of the member mines could 
produce the qualities or types of coal that were necessarily purchased 
by BCOA members, or whether the excess production capacity ex- 
isted during the year at the time the purchasing operator needed 
the coal. The evidence showed essentially the same, with the same 
important defect, for SCPA members in one of the two years. 
In 1964, however, G. C. Ex. 7 showed that the total theoreti- 
cal capacity of SCPA members (again ignoring the types and 
qualities) was some 750,000 tons less than their total produc- 
tion plus purchases from outsiders, JA 464. | 

Dixie produced at the hearing a series of witnesses who testified 
that the principal objective of the UMW during the period the PWC 
was adopted and in effect had been to “organize” and require the 
contract signatures of the small mines, without regard to the wages 
and working conditions in fact paid the miners in these mines. JA 
242-244, 247-248, 277-279, 305, 320-322, 330-333, 339-341, 346- 
347, 355-356, 372-374. Three witnesses testified as to the effect of 
the PWC on the operators of coal tipples, who do not produce coal 
at all, but prepare (clean), grade and load coal for transportation to 
customers. Usually these operators do not own, operate or lease 
mines but purchase from coal producers all of the coal processed 
through their tipples and resell it to ultimate consumers. JA 260- 
261, 263-264, 274-275, 346-347, 388-389. Yet the UMW demanded 
that such tipple operators also sign the PWC, the effect of | which 
would have been to dictate the terms under which the subcontractor 
produced all of the coal processed by the tipple operators} truck 

A practice categorized at the hearing by the UMW’s general cox as 
“sweethearting.” JA 237. 
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drivers. cleaners. graders, clerks and general tipple employees, even 
though none of these had any interest whatsoever in the wages, pen- 
sions. welfare or working conditions of miners. 


Mr. Thomas A. Ratliff. one of the preparers, also testified con- 
cerning a proposal made by one of the Respondents, W. A. Boyle, 
now President of the UMW. that the UMW would finance through 
the UMW-owned National Bank of Washington, the construction of 
a coal preparation plant to be owned and operated by Mr. Ratliff. 
In making the proposal. Mr. Boyle had explained to Mr. Ratliff that 
by financing the plant’s construction in return for having the opera- 
tor sign the UMW contract. the Union could thereby require most, if 
not all. of the small coal mine operators in the area to become 
signatories to the UMW contract, JA 284-287. The proposal was 
pending at the time of the decision of the United States Supreme 
Court in United Mine Workers of America v. Pennington, 381 U.S. 
657 (1965). holding the UMW potentially liable under the antitrust 
laws for anticompetitive agreements with employers. The proposal 
was consequently never put into effect. 


In addition, Dixie introduced as an exhibit the minutes of the 
JICC from 1959 until it ceased operating in March, 1964, which 
showed. inter alia, that, of the approximately 3,300 active coal com- 
panies which signed the 1958 Amendment containing the PWC, only 
250 belonged to multiemployer bargaining units, JA 474. 


Quin Morton, the SCPA representative on the JICC, testified 
that, based upon his many years of experience in the coal industry, 
the purchase of substitute coal, while theoretically possible, would 
usually be unprofitable; he had never known it to be done, JA 393- 
395. The underlying reason for this is that, even if the operator 
could purchase the substitute coal at a price below his own costs of 
production, his fixed costs, ie., those costs incurred whether or not 
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he produced the coal himself, such as minimum royalties to the 
owner and the depreciation of his investment in equipment, would 
make it unprofitable for him to keep idle capacity in his own) mines 
while purchasing any substantial quantities of substitute coal, JA 

394-395. 


| 

In rebuttal the UMW called a UMW officer, Mr. Carson Hibbitts, 
who categorically denied that the UMW’s objective in agreeing to the 
PWC was to organize the small mines without regard to the! wages 
paid therein, JA 404-410. He and another UMW officer, Mr. Clarence 
Beane, both testified tia: the UMW District presidents or other offi- 
cials of UMW were not concerned with the actual level of wages or 
working conditions under which the individual members of the UMW 
in fact worked unless specific complaints were brought to their atten- 
tion; it was their view that the purpose of the UMW in obtaining the 
PWC was to benefit the organization generally, JA 425, 433-434. 


Upon the basis of the evidence adduced at the hearing, the 
hearing examiner filed a report and recommended order finding (1) 
that the scope of the “work unit” was the “bargaining unit,” JA 210, 
(2) that there was no evidence in the record that the employers not 
members of multiemployer bargaining units purchased supplemental 
coal, JA 210-211, and that the employees of the multiemployer units 
have a “primary interest” in regulating their employers’ purchase of 
supplemental coal, and (3) that the PWC “manifestly encourages” 
but does not “compel” a nonsignatory operator to become signatory 
to the UMW’s national agreement, JA 214-215. Accordingly, he 
concluded that the “primary interest” of the employees in restricting 
the freedom of their employers to make purchases of supplemental 
and substitute coal had “more than an incidental relationship” to 
protecting the work standards provided in the 1950 AGREES as 
amended, JA 217. 
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Exceptions and supporting briefs to the examiner’s decision 
were filed by the parties in August of 1967. After 27 months, the 
Board. Chairman McCulloch dissenting, issued its Decision and Order 
Dismissing the Complaint. The Board majority adopted the Decision 
and Recommended Order of the tal examiner. In so doing, the 
majority stated that it was unable to accept the position of Chairman 
McCulloch that the PWC was invalid as applied to the “work units” 
composed of the employees of a single employer, ie., over 90% of 
the bargaining units in the industry, because the record “contains no 
evidence as to the extent to which individual coal producers who 
sign the agreement enter into contracts for sale of coal other than 
that which they produce.” JA 220. 


As a second reason for rejecting Chairman McCulloch’s argument 
the Board seems to say that because the evidence established that 
some producers do not purchase supplemental coal but sell it to 
other operators who prepare it for resale, this showed that the clause 
was not invalid as applied to the single employer work units who did 
purchase supplemental coal! JA 220-221. Chairman McCulloch, dis- 
senting, pointed out that parties had stipulated that the purchase of 
“supplemental coal” was an essential marketing practice within the 
industry and there was no justification in the record for ignoring that 
stipulation. Indeed, some of the operators, such as the preparers, 
produced no coal at all, so that all of their coal purchases were “‘sup- 
-plemental.” In view of the failure of the clause to differentiate 
between “substitute” and “supplemental” coal, particularly in the 
situation of the employer all of whose coal purchases are necessarily 
supplemental, Chairman McCulloch would have found the clause to 
violate § 8(e). 
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SUMMARY OF ARGUMENT 


Upon the record made at the remand hearing, the examiner 
found that by both “design and effect” the PWC “manifestly encour- 
ages” the boycotted employers to sign an agreement with the UMW. 
This finding was adopted by the Board. Under the terms of § &(e) 
itself, and of the leading cases interpreting it, the finding of such a 
secondary objective establishes that the PWC violated $ 8(e) of the 
National Labor Relations Act, notwithstanding that the clause might 


also have had a primary work preservation objective. 


The attempt by the examiner and the Board to rationalize away 
the secondary objective by saying that it served by design as well as 
effect to “manifestly encourage[s]” rather than to “compel” the 
boycotted employers to sign a Union agreement has no basis in law. 
Section 8(e) invalidates boycott clauses which have as an objective 
the exertion of secondary pressure, without regard to whether the 
pressure is to “encourage,” ““compel” or otherwise motivate the boy- 
cotted employer to act. It is the intended secondary pressure, not 
the degree of intended pressure, that is the offense. 

| 

The Board found that the “work unit” was co-extensive with 
the “bargaining unit.” The records of the Labor Board Respondents 
showed that approximately 92% of the coal industry operators who 
signed the contract bargained individually, JA 474. When this case 
was first before the Labor Board, the Parties stipulated that the pur- 
chase by coal operators of supplemental coal which they themselves 
were unable to produce was an “essential marketing practice within 
the industry.” No offer was made by any Party of any evidence 
showing that the employees of these single employer work units have 
any primary interest in the supplemental coal which their employers 
purchased. Yet, by insisting that such employers agree to the PWC, 
the UMW was seeking to regulate the working conditions of employ- 

| 


14 


ees producing such supplemental coal. Accordingly, as to the pur- 
chasing employers. the PWC was directed at essential purchases by 
the employers of goods in which the employees had no primary 
interest as'to the labor conditions of production, and the clause is 
accordingly unlawful, at least to the extent that it applies to such 
purchases. 


The Board’s finding that the “work unit” is the “bargaining 
unit” with respect to employees of employers who are members of 
multiemployer bargaining associations is contrary to law. The pri- 
mary interest of an employee in his employer’s purchase of outside 
materials extends only to protecting his own job opportunity with 
that employer. Under the distinctions drawn by the Supreme Court 
between primary and secondary activity, employees have no primary 
interest in the work standards under which purchased goods are 
produced which the purchasing employer himself could not produce. 
Accordingly, even if the other employers in a multiemployer bargain- 


ing unit can provide all of the supplemental coal needed by a parti- 
cular employer, his employees have no primary interest in regulating 
the terms under which this supplemental coal is produced. The 
purpose of the UMW in devising the PWC to regulate these terms 
renders the clause unlawful. 


By its design and by its operation, the PWC, in fact, was a union 
signatory clause. Such clauses violate § 8(e). The PWC by its terms 
“ requires that no coal be purchased by a signatory unless it was pro- 
duced under “terms and conditions” as favorable to the employees 
as provided under the 1950 Agreement, as amended. Such require- 
ment exceeds the permissible standards for a union standards clause, 
which may not extend beyond working conditions, wages, etc. affec- 
ting the workers and encompasses all terms and conditions of 4 contract 
which benefits the union rather than the workers. Both the signatory 
operators and the UMW’s officials treated the clause as being a union 


1S 


signatory clause that required purchasing operators to purchase only 
from union signatories, irrespective of the actual wages and working 
conditions. The full text of all minutes of meetings of thé JICC, 
responsible for administration of the clause, establishes that the JICC 
never prescribed any standards or procedures for determining equiva- 
lent working conditions or union standards for nonsignatorie$ who 
wished to sell coal to signatories. Indeed, the nature and form of 
the signatories’ contributions to the UMW Welfare Fund made such 
a determination virtually impossible and, accordingly. made it func- 
tionally imperative that a signatory purchase only from nonsignatory 
operators. This Court has repeatedly held that a collective bargaining 
contract that by design and effect causes nonsignatories to sign union 
contracts is invalid. 


ARGUMENT | 


I. THE BOARD ERRED IN SUSTAINING THE PWC AFTER 
FINDING THAT THE CLAUSE HAD A SECONDARY, AND 
HENCE UNLAWFUL, OBJECTIVE. 


It was undisputed in this case that the UMW had, as one of its 
objectives, the “‘organization”” of and accession to the national con- 
tract by the nonsignatory mines. Two UMW District presidents 
testified to that fact. JA 426, 439. The trial examiner. in his 
findings of fact and conclusions of law, which were adopted | iby the 
Board. Decision, JA 219-220, specifically found that the PWC was 
intended to, and did, affect the labor relations of the boycotted non- 
signatory employers, and their employees. As he stated in his opinion: 


7 Although it was made clear to the Board and to its examiner that the 
practice of the UMW is to secure signatures to its Agreement by employers and 
then enlist those employers’ employees as UMW members—a clear violation of 
the employees’ § 7 (Labor Management Relations Act, 1947) rights—neither the 
Board nor the examiner commented thereon. 
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“Both by “design” and ‘effect’ the Protective Wage 
Clause manifestly encourages the unorganized segment 
of the industry to become signatory to the agree- 
ment." JA 214. 


A boycott clause such as the PWC, entered into for its effect 
otherwise than as between the contracting employer and his employ- 
ees. has a secondary objective and is prohibited under § 8(e). Meat 
& Highway Drivers. Local 710 y. N.L.R.B.. 118 U.S. App. D.C. 287. 
294. 335 F.2d 709. 716 (1964): Orange Belt Dist. Council of Painters 
No. 48 v. N.L.R.B.. 117 U.S. App. D.C. 233, 237, 328 F.2d 534, 
538 (1964). This test of unlawfulness was subsequently adopted by 
the Supreme Court in National Woodwork Mfrs. Ass'n. v. N.L.R.B.. 
386 U.S. 612 (1967). There the employer was subject to a contract 
with the Philadelphia District Council of the Carpenters Union. A 
provision in Rule 17 of the contract provided that no member of the 
District Council would install any prefabricated doors. The examiner 
had found. and the Board agreed, that the provision was adopted to 
preserve the jobs of members of the District Council. There was no 


finding of a secondary objective. The Court sustained the validity of 
the provision, propounding the test for violations of § 8(e) as follows: 


“The determination whether the ‘will not handle’ sen- 
tence of Rule 17 and its enforcement violated § 8(e) 
and § 8(bX4)(B) cannot be made without an inquiry 
into whether, under all the surrounding circumstances, 
the Union’s objective was preservation of work for 
Frouge’s employees, or whether the agreements and 


’THe evidence in the record supporting this conclusion is manifest, ¢.g., 
the clause itself by its terms applies only to purchases of nonsignatory coal. In 
practice, the purchasing operators inquired only as to whether the coal was pro- 
duced by a signatory, not whether it was produced under similar working 
conditions, JA 244-245, 257, 288-289; indeed, the JICC never established any 
procedure for determining equivalent standards, JICC Minutes, passim. 


17 


boycott were tactically calculated to satisfy union 
objectives elsewhere. Were the latter the case, Frouge, 
the boycotting employer, would be a neutral by- 
stander, and the agreement or boycott would, within 
the intent of Congress, become secondary. There need 
not be an actual dispute with the boycotted employer, 
here the door manufacturer, for the activity to fall 
within this category, so long as the tactical object of 
the agreement and its maintenance is that employ er, 

or benefits to other than the boycotting employ ees, 

or other employees of the primary employer thus 

making the agreement or boycott secondary in its aim. 
386 U.S. 612, 644-645 (1967). [Emphasis supplied. } 


In Houston Insulation Contractors Ass’n. v. N.L.R.B.. 386 US. 
664 (1967), decided the same day, the employees of one. local of 
Armstrong Company refused to handle precut products, the | purchase 
of which violated the agreement between Armstrong and a sister local 
representing Armstrong employees. In sustaining the refusal to 
handle, which the employer’s association alleged to be a violation of 
$ 8(b)(4)(B). the Court reiterated this test by stating: 


“National Woodwork Mfrs., supra, holds that collective 
activity by employees of the primary employer. the | 
object of which is to affect the labor policies of that 
primary employer, and not engaged in for its effect | 
elsewhere, is protected primary activity.” Id. at 668. 


The Board found, in this case, than an object of the PWC was 
to “manifestly encourage” the boycotted employer, ie., the non- 
signatory employers, to execute labor agreements with the| UMW. 
Accordingly, the clause had, under the standards set forth | by the 


18 


Supreme C ourt. an unlawful objective and hence was unlawful under 
$ 8(e).° 


In his opinion recommending. nevertheless, that the PWC be 
sustained. the trial examiner sought refuge in the language of the 
Board’s remand order which had asked him to determine whether 
“either by effect or design the clause operates to compel the 
unorganized segment of the industry to become signatory to the 
agreement.” JA 205. {Emphasis added.] The examiner found that 
by both design and effect the PWC “manifestly encourages” [empha- 
sis original] but does not compel the boycotted employers to sign 
agreements with the Union and then concluded from such finding 
that the objective did not meet the Board’s test and hence was not 
unlawful. JA 214-215. The error made by the examiner was in sub- 
stituting the notion of compulsion for the Supreme Court-established 
test of secondary objective. The Board itself, having asked the 
question, made no reference at all to the issue of compulsion. 


The distinction in labor law between “manifestly encouraging” 
and “compelling” the execution of a contract by the boycotted 
employers is basically an exercise in semantics. In truth, not even 
the courts or the Board have the legal authority to “compel” an 


employer to agree to a labor contract, or to any provision thereof. 
H. K. Porter Co. v. N.L.R.B., — U.S. __. 25 L. Ed. 2d 146 (1970). 


91f, as the trial examiner found, the clause had a secondary object, the 
fact that it also had a lawful primary objective, such as work preservation, does 
not protect it from being struck down as unlawful. Houston Insulation Con- 
tractors Ass'n. v. N.L.R.B., 386 US. 664, 668 (1967); Meat & Highway Drivers 
Local 710 v. N.L.R.B., 118 U.S. App- D.C. 287, 294, 335 F.2d 709, 716 (1964). 
See N.L.R.B. v. Denver Bldg. & Constr. T. Council, 341 US. 675, 689 (1951); 
| of Electrical Wkrs., 388 F.2d 105, 108 (3rd 
Cir. 1968); Local Journey men v. N.L.R.B., 116 U.S. App. D.C. 
100, 321 F.2d 366, cert. denied, 
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Whatever the distinction between the terms, however, if any, it is 
irrelevant. The prohibition of $ 8(e) against boycotts entered into 
for their secondary effects extends to intentional secondary pressures, 
as such. without regard to any such tests as to whether the pressures 
“compel” or merely “manifestly encourage” the boycotted employer 
to act. Houston Installation Contractors Ass'n. v. N.L.R.B.. 386 U.S. 
664, 668 (1967). As the Supreme Court in the National Woodwork 
M’frs. case said, the test is merely whether the object of the agree- 
ment was “‘to satisfy the Union’s objectives elsewhere.” 386 U.S. at 
645. A boycott clause which was designed to “manifestly encourage” 
agreement to a union contract by a third party is, under the test, 
clearly secondary, and hence unlawful. 


Il. THE BOARD ERRED IN NEGLECTING TO FIND THAT THE 
PROTECTIVE WAGE CLAUSE UNLAWFULLY IMPEDES PUR- 
CHASES OF SUPPLEMENTAL COAL BY OPERATORS IN SINGLE 


EMPLOYER WORK UNITS. 

The Protective Wage Clause, by its terms, applies to the 
purchases of all coal by a signatory operator. Appendix, p. Ja. No 
distinction is made between coal which an employer purchases from 
others and could, but chooses not to, produce himself (substitute 
coal), and coal which he purchases to fulfill his contractual com- 
mitments but could not possibly produce because of physical 


limitations (supplemental coal). | 
| 


As this Court pointed out in its earlier opinion in this case, 
“the employees’ primary interest is limited to purchases of coal to 
substitute for coal they would ordinarily produce.” Lewis v. 
N.L.R.B.. 122 U.S. App. D.C. at 19, 350 F.2d at 802 (1965). 
Accordingly, among the issues the Court directed the Board to con- 
sider was the question of whether the work unit in this case could 
be limited to the employees of an individual employer and, if so, 
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whether the application of the PWC to sales of supplemental coal by 
other employers whose employees were not part of the purchaser's 

single employer work unit. rendered the clause overly broad and 
hence unlawful. Ibid. 


On remand. the examiner concluded that the “work unit” was 
the individual “bargaining unit” of the coal industry, JA 210,'° and 
the Board adopted this finding. JA 219-220. The records of the 
JICC introduced at the hearing showed that of the approximately 
3.300 employers signing the 1958 Amendment containing the PWC, 
only 250 employers were members of multiemployer bargaining 
associations. JA 474. Thus, in the case of over 92% of the employers 
executing the contract. the “work unit” as defined by the Board 
comprised the members of individual, single employer bargaining 
units. 


At the remand hearing, no evidence was offered by any Party, 
including the UMW members of the JICC, that the employees in 
these approximately 3.000 single employer work units (out of a 
total of approximately 3.300 work units in the industry) had any 
primary interest in the terms under which their employers purchased 
supplemental coal. As Chairman McCulloch argued in his dissent, JA 
227. under the criteria laid down by this Court in remanding the case 
the PWC restricted the purchases of coal in which the employees of 
the work unit had no primary interest and, accordingly, violated 8 8(e). 


10This view was in accord with the position argued by the General Counsel 
and the SCPA members. The UMW and BCOA members of the JICC argued 
that the work unit consisted of all employces covered by the National Bitumin- 
ous Coal Wage Agreement and all of its modifications and variations, ie., a 
union-wide unit. Intervenor argued that the proper “work unit” is the unit 
of employees of the individual employer. See, infra, pp. 24-27. 
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The Board rationalized its decision sustaining the PWC in the 
face of its prima facie unlawful application to single employer pur- 
chases of supplemental coal by stating that the record contained 

“no evidence” as to the extent to which individual coal producers. 
signatories to the Agreement, have purchased supplemental coal. JA 
220. In so arguing. the Board was in clear error both as to its facts 
and as to its reasoning. 


1. The Parties had specifically stipulated when they waived the 
holding of an initial hearing in this case that the purchase of supple- 
mental coal by signatory employees was an essential marketing 
practice within the coal industry. JA 24. This generalized statement 
was amplified by two exhibits, Ex. 19, an affidavit by John L, Lewis 
describing in detail “the legitimate common practice” of purchasing 
supplemental coal by coal operators. and Ex. 20, showing the pur- 
chases of supplemental coal by five of the largest coal operators in 
the country, including one, Peabody Coal Company. which was not 
a member of any of the multiemployer bargaining associations, JA 
90-96. The stipulation itself in no way restricts its applicability to 
members of multiemployer bargaining associations, nor is there any 
ground in either the stipulation or the record to justify a finding 
that the purchase of supplemental coal is in fact engaged in only by 
the less than 8% of the signatory operators who are memibers of 
multiemployer associations. Thus, in arriving at its conclusion, the 
Board specifically ignored the evidence and facts to which the Parties 
themselves had stipulated. This is manifest reversible error 


i 
| 
2. The evidence of record underlying and supporting the stipu- 


lation further establishes that the Board’s statement is simply not true. 


ITEM. Exhibit 20, attached to the original stipulation, showed 
that Peabody Coal Company, the second largest producer i in the 
country and the largest non-association producer, JA 453, 455 


annually purchased approximately between 1,000,000 and 2,600,000 
tons of supplemental coal a year. JA 93-96. Can this Exhibit qualify 


as “no evidence”? 


ITEM. Three witnesses testified as to the purchasing practices 
of coal preparers.'? who themselves produce no coal yet are often 
UMW contract signatories. JA 270, 272. 274-275, 346-349. In 1963, 
the 174 preparers in the industry who operated no mines themselves, 
purchased. prepared and shipped approximately 54,000,000 tons of 
coal.!2 Obviously. by definition, all of such coal was “supplemental.” 
Two of these preparer-witnesses (all of whom were 100% supple- 
mental coal purchasers) had owned or operated coal preparing plants 
and had signed the 1958 Amendment containing the PWC, JA 269- 
270, Tr. 364, Respon. Exs. 1-3. The members of the prevailing 
majority on the Board just did not read the record as to these wit- 
nesses if they truly believed that there was “no evidence” as to the 
extent to which individual bargaining unit employers purchased sup- 
plemental coal. 


3. There is no quantitative test in 8 8(e) for which evidence as 
to the amount of supplemental coal purchased by individually bar- 
gaining employers would be relevant. See Employing Lithographers 
of Greater Miami v. N.L.R.B.. 301 F.2d 20, 30 (Sth Cir. 1962) and 
N.L.R.B. v. Joint Council of Teamsters, No. 38, 338 F.2d 23, 28-29 
(9th Cir. 1964). Under § 8(e), the UMW has no more right to restrict 
the terms under which an operator may purchase five tons of supple- 
mental coal, if that is all the coal operator needs, than it has a right 
to restrict the terms under which he purchases 5,000,000 tons of 
supplemental coal. 


Li “Preparation” consists of washing, grading and sorting the coal. 

124ntervenor’s Ex. 2, p- 5. This exhibit is the 1963 Census of Mineral 
Industries, Bituminous Coal and Lignite Mining prepared by the Bureau of the 
Census. 
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4. In any event, in its remand order, the Board did not ask for 
information regarding the extent to which independent employers 
purchased supplemental coal. The purchases of supplemental coal 
by employer members who bargained individually were assumed to 
be a common practice by this Court in its Lewis decision, 122 U.S. 
App. D.C. at 19, 350 F.2d at 802, and obviously by the Board, 
which issued the remand order, as well as by the Parties. The scope 
of the remand hearing was limited to three narrowly drawn issues, 
JA 204-205. Assuming the Board to be correct about the lack of 
evidence concerning such independent supplemental coal purchases 
(and we have seen that it was not), it little behooves the Board to 
complain of such lack when it has carefully prescribed what evidence 
it was looking for, leaving out this part entirely. 


Another justification for sustaining the PWC as applied to inde- 


pendent employers’ purchases of supplemental coal upon which the 
Board seems to have relied is that there was some evidence in the 


record that some independent employers did not purchase any such 
coal! The reasoning seems to be that since the PWC would be 
inapplicable to some employers because they do not engage in the 
boycotted practice, this renders the clause lawful as to ‘those 
employers to whom it does apply. Such reasoning befits only the 
Lord Chancellor in Alice in Wonderland. 
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fll. THE BOARD ERRONEOUSLY CONCLUDED THAT THE 
“WORK UNIT” FOR EMPLOYEES OF THE MULTIEM- 
PLOYER UNITS WAS THE “BARGAINING UNIT.” 


While the term “work unit” has never been precisely defined by 
the Courts, the context in which it was used by this Court in its 
remand decision, Lewis, supra, 122 U.S. App. D.C. at 19, 350 F.2d 
at 802. and in the other cases where it has been used,!? requires that 
the term encompass those workers who, together and jointly, have a 
legitimate primary interest in restricting the subcontracting practices 
of their employer. or employers, to protect their own jobs or their 
own working conditions. If the term were to have any other mean- 
ing, then it would have no relevancy in assisting the Board and the 
Courts in determining the existence of a secondary objective in a 
clause restricting subcontracting. 


Under the Supreme Court’s interpretation of the “work preser- 
vation” exception to § 8(e) in National Woodwork Mfrs. Ass'n. v. 
N.L.R.B., the relevant “work unit” must be, as a matter of law, a 
unit not larger than the employees of an individual employer, regard- 
less of whether the employer bargains for himself or through a multi- 
employer association. In the National Woodwork Mfrs. case, the Court 
had before it a contractual provision completely prohibiting certain 
types of subcontracting. The Parties in that case agreed that the 
purpose of the clause was work preservation. The clause was part of 

-a contract negotiated by the Carpenters District Council in the Phila- 
delphia area with a multiemployer bargaining unit. 386 U.S. at 615. 


13 See, ¢.g., Meat & Highway Drivers Local 710 v. N.L.R.B., 118 US. App. 
D.C. 287, 335 F.2d 709 (1964); Orange Belt Dist. Council of Painters No. 48 v. 
NLRB. 117 US. App. D.C. 233, 328 F.2d 534 (1964); District No. 9, Int'l 
Ass'n. of Machinists v. N.L.R.B., 114 US. App. D.C. 287, 315 F.2d 33 (1962). 
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In sustaining the lawfulness of the clause, the Court delimited the 
standards under which a work preservation clause would avoid the 
prohibition of § 8(e) as follows: 


“The determination whether the ‘will not handle’ sen-' 
tence of Rule 17 and its enforcement violated 8 8(e) | 
and § 8(b)(4)(B) cannot be made without an inquiry | 
into whether, under all the surrounding circumstances, 
the Union’s objective was preservation of work for 
Frouge’s employees, or whether the agreements and 
boycott were tactically calculated to satisfy union | 
objectives elsewhere. Were the latter the case, Frouge, 
the boycotting employer, would be a neutral bystander, 
and the agreement or boycott would, within the intent 
of Congress become secondary. There need not be an 
actual dispute with the boycotted employer, here the 
door manufacturer, for the activity to fall within this 

category, so long as the tactical object of the agree- | 

ment and its maintenance is that employer, or bene- 
fits to other than the boycotting employees or other 
employees of the primary employer thus making the 
agreement or boycott secondary in its aim. The 
touchstone is whether the agreement or its mainten- | | 
ance is addressed to the labor relations of the con- 
tracting employer vis-a-vis his own employees.” 386 
U.S. at 644-645. [Emphasis supplied.] 


The emphasized language speaks for itself. For a work pre- 
servation clause to be lawful, it must be designed to protect the 
jobs or working conditions of the employees of the employer who 
agrees to boycott. A clause which exceeds this objective is too 
broad. Accordingly, the Ninth Circuit, in N.L.R.B. ». Joint Council 
of Teamsters No, 38, 338 F.2d 23 (1964), specifically rejected multi- 
employer units as the “work unit.” In that case the multiemployer 
unit contract prohibited the contracting of any work outside the 
bargaining unit. The Court struck the clause down, holding: that the 
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thrust of such an agreement was secondary. /d. at 28.14 Obviously 
the PWC could not be said to protect or better the labor relations 
between any single employer of a multiemployer bargaining unit and 
his employees if those employees could not possibly be called upon 
to produce a commodity subcontracted by their employer even if 
other employees in the unit could produce such commodity. To 
decide otherwise would necessarily assume that the employees of 
different employers in a multiemployer bargaining unit are inter- 
changeable. a fact that not only does not appear in the record but 
could be proven to be untrue. 


The facts established by the record of this case reinforce the 
conclusion that the work unit is limited to employees of individual 
employers. The asserted primary interest of the employees which 
the PWC was to protect was the practice of certain employers in 
purchasing coal which the employees could themselves produce, JA 
90-91. A further objective stated by UMW District 28 president 
Carson Hibbitts was to restrict the purchases by operators of coal 
produced by nonsignatories, JA 425. There was, however, no evi- 
dence in the record at all that there was any primary dispute between 
the union and any multiemployer bargaining unit concerning the 
purchase by individual members of coal from employers outside the 
bargaining unit as opposed to purchases from within it. If the “work 
unit” includes all of the employees in a multiemployer bargaining 
-unit, there was, on the record, no primary interest or dispute existing 
that could to the slightest degree justify the PWC, in the form in 
which it was adopted. 


14By comparison, under the principles of §7, the work unit can include all 
of the employees of an employer, even if they are members of different bargain- 
ing units, Houston Insulation Contractors Ass'n. v. N.L.R.B., 386 U.S. 664, 668 
(1967), as such a restriction is not directed at another employer. 
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Finally, the nature of the multiemployer bargaining unit pre- 
cludes it from being the “work unit.” The multiemployer bargaining 
unit is formed by employers solely as a device to ease the burdens of 
collective bargaining. Goldeen’s, Inc., 134 N.L.R.B. 770 (1961); 
Abbott Laboratories, 131 N.L.R.B. 569 (1961); and Detroit Window 
Cleaners Union, 126 N.L.R.B. 63 (1960). It exists as a group only 
for the convenience of the employers, not to expand the job) oppor- 
tunities of the employees. Whether there is a single employer unit or 
a multiple unit, the employee’s interest in his job with his employer 
remains his interest in his job with his employer. Compare New 
York Lithographers Local I-P, 160 N.L.R.B. No. 91 (1966), enfd. 
385 F.2d 551 (3rd Cir. 1967). The formation by employers of 
multiemployer bargaining units for their convenience cannot have the 
legal effect of creating a primary labor interest for the employees 
represented by the union where no such interest previously existed. 


The proper “work unit” even in the case of the employers who 
are members of multiemployer units is the individual employer. His 
employees do not ordinarily have a primary interest in his purchases 
of supplemental coal. Lewis, supra, at 19, 350 F.2d at 802. As pre- 
viously discussed, no special circumstances showing a primary interest 
for these coal industry employees have been shown on this record. 
The Parties have stipulated, albeit that stipulation was ignored by the 
Board, that such purchase of supplemental coal is an essential mar- 
keting practice within the industry. In restricting the terms under 
which the employers in a multiemployer association may purchase 
such supplemental coal, the PWC violates § 8(e), notwithstanding the 
finding of the Board that, theoretically, the members of two assock 
ations could collectively purchase all of their supplemental cont from 
each other. 
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IV. THE BOARD ERRED IN FAILING TO FIND THAT THE 
PWC BY INTENT AND EFFECT SERVED TO OPERATE AS 
A UNION SIGNATORY CLAUSE, AND HENCE VIOLATES 
SECTION &e)- 


Both the Board and the Courts have long recognized that collec- 
tive bargaining contract clauses which require the employer to 
subcontract with only those who are signatory to a union contract 
violate § 8(e), even though those clauses may have had a work pre- 
servation objective. Truck Drivers Union Local 413 v. N.L.R.B., 118 
U.S. App. D.C. 149, 334 F.2d 539 (1964); Building & Construction 
Trade Council v. N.L.R.B., 117 U.S. App. D.C. 239, 328 F.2d 540 
(1964): Orange Belt District Council of Painters No. 48 v. N.L. R.B., 
117 US. App. D.C. 233, 328 F.2d 534 (1964). The vice of such 
“union signatory” clauses is that they extend the effect of the col- 
lective bargaining contract beyond the interest of the employees in 
insuring that their employers do not subcontract out “unit work” to 
others who may employ substandard labor. This basic protected 
interest of the employees in recognized to be the protection of the 
jobs of unit members. By requiring that the subcontractors’ em- 
ployees be represented by a union, or by requiring that the employees 
of that subcontractor be employed under terms and conditions other 
than those affecting wages and working standards of the employees 
seeking agreement to the protective clause, the bargaining union seeks 
_ to further its own interests or those of its members generally, rather 
than those it represents in bargaining with the employer covered. See 
Building and Construction Trades Council v. N.L.R.B., \17 U.S. App. 
D.C. 239, 328 F.2d 540 (1964); N.L.R.B. v. Muskegon Brick Layers 
Union No. 5, 378 F.2d 859 (6th Cir. 1967); Local 437, Int'l. Bh'd. 
of Electrical Wkrs. et al., 180 N.L.R.B. No. 32, 73 LRRM. 


As this Court pointed out in remanding this case, what appears 
on its face to be a “union standards” clause may, because of 
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economic factors in the industry or because of the effective applica- 
tion of the clause, be, in fact, a “union signatory” clause. Lewis v. 

N.L.R.B., 122 U.S. App. D.C. at 19, 350 F.2d at 802. Accordingly, 
one of the issues for which this Court remanded the case was a 
determination of whether, in all of the surrounding circumstances of 
the coal industry, the clause serves in effect as a “union signatory” 

clause. Ibid. 


| 

Having noted that this Court determined that the PWC,’ on its 
face appeared to be a “union standards” clause, the Board ignored 
the mandate of the Court as to determining whether the clause, in 
effect, served as a union signatory clause. In fact, both by its terms 
and by its application, the clause served as a union ey clause, 
and the Board erred in failing so to conclude. 


1. By its terms, the PWC is more than merely a union standards 
contract. The PWC requires that all purchased coal be produced 
under “terms and conditions which are as favorable to the employees 
as those provided for in this contract.” In its subsequently issued 
decision in Local 487, Int'l Bh'd. of Electrical Wkrs., et al, 180 
N.L.R.B. No. 32,73 LRRM 1310 (1969), the Board faced a wirtually 
identical clause requiring that all purchases be made from employers 
“complying with the terms of [the] agreement.” The Board held 
the clause unlawful, noting that the restriction on subcontracting by 
its terms was not limited to “wages, hours, and the like” and accord- 
ingly extended the union’s interest into matters beyond its primary 
concern. See also Retail Clerks Int'l. Ass'n. Local 899, 166 'N.L.R.B. 
818 (1967), enf'd. 404 F.2d 855 (9th Cir. 1968). 


2. The signatory operators treated the clause as a union signa- 
tory clause. Witness Thomas Ratliff testified that during the time 
the PWC was in effect, signatory operators who contacted him for 
the purpose of purchasing supplemental coal from him asked only 
whether or not he and his subcontractor were signatories) to the 
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union contract. They never inquired as to whether or not it was 
purchased under similar “terms and conditions,” JA 288-289. Wit- 
ness Robert Holcomb testified similarly, JA 245-246. 


~ 


3. Paragraph D of the PWC specifically provides that any 
operator who has signed a contract with the UMW is automatically 
certified as eligible to sell coal to any operator signatory to the PWC, 
unless and until it has been proven that the selling company does not 
meet the contract standards. By comparison, there is no provision 
whatsoever in the PWC for determining, either presumptively or in 
fact, that any nonsignatory operator meets the contract standards— 
whatever they may be or if, indeed, there are any. 


4. During the period in which the PWC was in effect, the JICC 
made no attempt to qualify nonsignatory companies to sell to signe 
tory companies—or to establish any procedure or method for qualify- 
ing such companies. In fact, a complete review of the JICC Minutes, 
Intervenor’s Ex. 3, indicates that the subject was never even men- 
tioned. No proposal was ever made for establishing any means of 
determining that a nonsignatory operator was eligible to sell coal to 
a Signatory operator. 


5. There were, and are, no usable set of norms by which a 
nonsignatory company could be judged to be producing coal under 
wage and working conditions equivalent to, Or better than, those 
provided for in the contract. As the Parties before the Board stipu- 
lated during the hearing, there are at least two official wage standards 
prevailing under the Agreement, as amended, JA 425. 


6. There was, and is, no practical way of establishing an equi- 
valent to the 40¢ per ton royalty paid to the UMW Welfare and 
Retirement Fund.'* The impracticality of establishing such an equi- 

15 Under § 302(c\(5) of the Labor Management Relations Act of 1947, 29 
US.C. § 186(c(5), (1964), only a signatory to the UMW contract can contribute 
to the Welfare Fund, and only the employees of a signatory mine are entitled to 
receive benefits. 
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valent to the Welfare Fund is seen in part by reference to the output 
per man hour statistics of the Census Bureau study of the coal 
industry for 1963, JA 467-469. The average output per manj hour 
for the small operator may be as little as one or two tons, ie, this 
would require a contribution of between 40¢ and 80¢ per man hour 
worked to the Fund. By comparison, the same exhibit shows some 
operators produce up to twenty tons of coal per man per hour, or a 
wage cost for Welfare Fund contributions of $8 per man hour, JA 
469. Yet, regardless of the employer’s contribution per manjhour, 
all of the employees of the signatory operators Teceive the same 
benefits of the Fund. A nonsignatory operator with a high output 
per man hour may be able to give his employees a much higher level 
of fringe benefits than beenfits provided employees by the Fund at 
lower cost per man hour. Would this meet the contract’s standards? 
By the terms of Paragraph D of the PWC, a signatory operator had 
to certify that he was in full compliance with the clause or he would 
be determined in violation of the clause, JA 76. With no 
way to insure that the nonsignatory coal he purchases meets the 
contract standards, the only way that an operator can certify that 
he is in compliance is by purchasing only signatory coal. | 


By comparison to the above evidence, there was no evidence 
that the clause served merely as a union standards clause. Neither of 
the UMW District presidents who testified indicated that they inter- 
preted the clause as anything other than as a clause to protect the 
union membership generally, irrespective of the wages or the working 
conditions of the employees of the nonsignatory sellers, JA 424-425, 
433. In the absence of at least some such evidence, the Board’s 
failure to find that the clause operated as a union signatory clause 
cannot stand. See Universal Camera v. N.L.R.B., 340 US. 474 
(1951). As the PWC was, in effect, a union signatory clause, it vio- 
lates § 8(¢) and must be ruled unlawful. 
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CONCLUSION 


For the reasons set forth herein, Petitioner, Dixie Mining Co., 
requests this Court to set aside the Order dismissing the complaint 
in this case and to remand the case to the Board, with directions to 
enter an Order finding the PWC to be a violation of $ 8(e) of the 
National Labor Relations Act or, in the alternative, to remand the 
case for additional evidence on the question of whether signatory 
operators in the single employer bargaining units purchase supple- 
mental coal. 


Respectfully submitted, 


Julian H. Singman 
Orlin L. Livdahl, Jr. 


Landis, Cohen, Singman & Rauh 
1910 Sunderland Place, N.W. 
Washington, D.C. 20036 


Attorneys for Petitioner 


May 5, 1970 


APPENDIX A | 


PROTECTIVE WAGE CLAUSE 


The United Mine Workers of America (which, as used in this 
Clause, includes all of its Districts, Local Unions, Officers or Agents) 
and the Operators signatory hereto affirm their intention to maintain 
the integrity of this contract in all of its parts. The objective of this 
contract is to provide the maximum possible continuity and stability 
of employment under the conditions set forth herein. The parties 
hereto agree that bituminous coal mines shall be so operated as not 
to debase or lower the standards of wages, hours, safety require- 
ments and other conditions of work, established by this contract. 
The parties recognizing their obligation each as to the other to exer- 
cise all possible efforts and means to attain these TERESI further 
agree as follows: 


A. During the period of this Contract, the United Mine 
Workers of America will not enter into, be a party to, nor | will it 
permit any agreement or understanding covering any wages, hours or 
other conditions of work applicable to employees covered by this 
Contract on any basis other than those specified in this Contract or 
any applicable District Contract. The United Mine Workers of 
America will diligently perform and enforce without discrimination 
or favor the conditions of this paragraph and all other terms and 
conditions of this Contract and will use and exercise its continuing 
best efforts to obtain full compliance therewith by each and all the 
parties signatory thereto. r 


B. It is recognized that when signatory operators, mine, 
prepare, or procure or acquire under subcontract arrangements, bitu- 
minous coal mined under terms and conditions less favorable than 
those provided for in this contract, they deprive employees | of em- 
ployment opportunities, employment conditions and other benefits 
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which these employees are entitled to have safeguarded, stabilized 
and protected. Accordingly. the Operators agree that all bituminous 
coal mined. produced. or prepared by them, or any of them, or pro- 
cured or acquired by them or any of them under a subcontract 
arrangement. shall be or shall have been mined or produced under 
terms and conditions which are as favorable to the employees as 
those provided for in this Contract. 


“Procured or acquired under a subcontract arrangement” means 
any contract. lease. license, agreement, arrangement or understanding 
pursuant to which the signatory operator acquires coal, either as 
principal or agent. directly or indirectly from a producer other than 
such signatory for delivery to a person other than such signatory. 


The obligation assumed hereunder shall not affect any agree- 
ment in effect as of the date of execution of this contract: Provided, 
however, that any operator signatory hereto who is a party to any 
agreement inconsistent with the obligations assumed hereunder shall 
not maintain such inconsistent agreement in effect beyond the first 
date at which such agreement may be terminated by him in accord- 
ance with its terms. 


The Operators signatory to this agreement shall so conduct 
their own operations (whether operated directly or indirectly, or 
through subsidiaries or affiliates) so as to fully comply with their ob- 
ligations under this Clause. The obligation of each Operator signatory 
hereto, which is several and not joint, to fully perform all the condi- 
tions in this paragraph B contained, shall be a direct and continuing 
obligation of said Operator during the life of this Agreement. 


As a part of the consideration for this Agreement, the Oper- 
ators signatory hereto agree that this Clause covers the operation of 
all the coal lands, coal producing or coal preparation facilities owned 
or held under lease by them, or any of them, or by any subsidiary 


A. 3 


or affiliate at the date of this Agreement, or acquired during its term 
which may hereafter (during the term of this Agreement), be put 
into production or use. The said Operators agree that they will not 
lease, license, or contract out any coal lands, coal producing or coal 
preparation facilities as a subterfuge for the purpose of avoiding the 
application of this Clause. 


C. There is hereby established a Joint Industry Contract Com- 
mittee composed of six (6) members, three (3) of whom shall be 
appointed and may be removed by the Union and three (3) of 
whom shall be appointed and may be removed by the Operators. 
Such appointments shall be made and notice thereof given to the 
proper parties hereto as expeditiously as possible and not later than 
thirty (30) days after the date of the execution of this Conttact. In 
the event of resignation, removal, death, inability or unwillingness 
to serve of any of the members of the Committee, the Union shall 
appoint the successor or successors of the members originally 
appointed by it and the Operators shall appoint the successor or suc- 
cessors of the members originally appointed by them. Action which 
may be required of the Operators for the appointment of any member 
of the Joint Industry Contract Committee representing them may be 
taken by those Operators who, at the time, are signatories hereto. 
Authorization approval or ratification of Operators representing fifty- 
one (51) per cent or more of the coal produced for use or sale during 
the calendar year previous to that in which such action is taken shall 
be sufficient to bind all Operators. 


The Joint Industry Contract Committee may appoint such 
Joint District Contract Committees in such districts or groups of dis- 
tricts as it may determine, such district committees to consist of 
such numbers of members, half of whom shall represent the Union 
and half of whom shall represent the Operators in that district or 


groups of districts. as the Industry Committee shall deeme advisable. 
The Joint District Contract Committees shall assist the Joint Indus- 
try Contract Committee in making any investigation hereunder. 


The Joint Industry Contract Committee and the Joint District 
Committees, when authorized by and under the supervision of the 
Industry Committee. may employ such clerical and other employees 
as are required for the performance of their duties hereunder. 
Expenses of all Committees shall be borne equally by the Union and 
the Operators. 


D. Within one hundred and twenty days after the execution 
of this contract and each six months thereafter each Operator signa-_ 
tory hereto shall certify in writing to the Joint District Contract 
Committee for the District where he maintains his principal place of 
business where such 2 District Committee exists, or to the Joint 
Industry Contract Committee where no District Committee exists, 


that he is in full compliance with all the terms and conditions of 
this contract or any applicable District Agreement. Within one 
hundred and twenty days after the execution of this Agreement, 
and each six months thereafter each Union District President shall 
certify in writing to his Joint District Contract Committee, if one 
exists, or, if none exists, to the Joint Industry Contract Committee, 
a complete list of all Operators and Mines engaged in the production 
of bituminous coal within his district whose operations are under 
* contract with the Union. No operator may be found to be in viola- 
tion of this Protective Wage Clause with respect to any coal pro- 
duced by another operator who is listed on the Contract list to be 
furnished by United Mine Workers of America under this paragraph, 
unless and until such operator is notified in writing by the Joint 
Industry Contract Committee that such operator has failed to 
comply with the provisions of this Clause and such failure has not 
been corrected. 
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E. Any party signatory to this contract shall have the right at 
any time to file a complaint with the Joint Industry Contract Com- 
mittee alleging a violation of any provision of this Protective Wage 
Clause. In the event such a charge is filed it shall be the duty of the 
Joint Industry Contract Committee to investigate and determine the 
facts with respect to such alleged violation. Any determination by the 
Joint Industry Committee that a violation of this Clause has occurred. 
may be made only upon the concurrence therein of a majority’ of the 
membership of the Committee. Notice by the Committee to the af- 
fected party, opportunity for the party to be heard, and failure 
promptly to effect full compliance after a finding of violation by 
the Committee shall be deemed a condition precedent to any final 
determination that a violation of this Clause has occurred. Findings 
made by the Joint Committee, after notice and opportunity for 
hearing, shall be served upon all parties to the proceeding, and 
shall constitute a final determination as to the fact of a violation. 
Failure or refusal of United Mine Workers or any Operator signa- 
tory hereto to comply with a final determination by the Commit- 
tee of a violation of Paragraph (A) or (B) of this Clause may be 
deemed a violation of this Agreement. 


The Mine Workers agree to make available to the Joint Indus- 
try Contract Committee all contracts, agreements, or understandings 
entered into by the Mine Workers with any person engaged in the 
production of bituminous coal, and further agree to appear before 
the Committee on request by it and inform the Committee ion such 
other related and pertinent matters as shall be essential to the Com- 
mittee’s investigation of an alleged violation of this Protective Wage 
Clause. Each Operator signatory hereto agrees to appear before the 
Committee on request by it and inform the Committee as to the 
source and quantity of coal produced or purchased or otherwise 
acquired, payment of wages to, and hours and working conditions 
of classified employees, payments to the United Mine Workers of 
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America Welfare and Retirement Fund, and such other related and 
pertinent matters as shall be essential to the Committee’s investiga- 
tion of an alleged violation of this Protective Wage Clause. 


The authority of the Committee is restricted to the subject 
matter covered in this Protective Wage Clause and shall not extend 
to disputes concerning the administration of the Contract which are 
of the type that have heretofore been processed under the grievance 
procedures provided for in the Section of the Contract entitled 
“Settlement of Local apd District Disputes”; nor shall the provisions 
of this “Protective Wage Clause” be subject to the terms or condi- 
tions of the “Settlement of Local and District Disputes” section of 
this Contract. 


B. 1 


APPENDIX B 


SECTION 8(e), NATIONAL LABOR RELATIONS ACT, 
AS AMENDED 


29 U.S.C. § 158(e) 49 Stat. 452 (1935), | 
73 Stat. 543 (1959) | 
| 


(e) It shall be an unfair labor practice for any labor organiza- 
tion and any employer to enter into any contract or agreement, 
express or implied, whereby such employer ceases or refrains or 
agrees to cease or refrain from handling, using, selling, transporting 
or otherwise dealing in any of the products of any other employer, 
or to cease doing business with any other person, and any contract 
Or agreement entered into heretofore or hereafter containing such 
an agreement shall be to such extent unenforcible and void: Pro- 
vided, That nothing in this subsection shall apply to an agreement 
between a labor organization and an employer in the construction 
industry relating to the contracting or subcontracting of work to be 
done at the site of the construction, alteration, painting, or repair 
of a building, structure, or other work: Provided further, That for 
the purposes of this subsection and subsection (b)(4)(B) of this 
section the terms “any employer”, “any person engaged in com- 
merce or an industry affecting commerce”, and “any person” when 
used in relation to the terms ‘any other producer, processor, or 
manufacturer”, “‘any other employer”, or ‘‘any other person” shall 
not include persons in the relation of a jobber, manufacturer, con- 
tractor, or subcontractor working on the goods or premises of the 
jobber or manufacturer or performing parts of an integrated process 
of production in the apparel and clothing industry: Provided further, 
That nothing in this subchapter shall prohibit the enforcement of 
any agreement which is within the foregoing exception. 
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BRIEF AND SUPPLEMENTAL APPENDIX FOR 
THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF ISSUES PRESENTED 


1. Whether the Board properly found that the Protective Wage 
Clause of the National Bituminous Coal Wage Agreement of 1950, as 
amended, did not violate Section 8(e) of the National Labor Relations Act. 

| 


2. Whether the Board reasonably held that the work units which 
govern the application of Section 8(e) here are the bargaining units in 
which the various multiemployer associations and individual operators 
negotiate and execute the collective bargaining agreement. 


3. Whether the Board reasonably found that the Protective Wage 
Clause is a lawful union standards clause, designed to protect the integ- 
rity of the primary work units by removing the economic incentive for 
contracting out unit work. 


Pursuant to Rule &(d) of the General Rules of this Court, the Board 
states that this case was previously before the Court sub nom. Raymond 
O. Lewis et al. v. N.L.R.B., and N.L.R.B. v. Edward G. Fox et al., Nos. 
18,863 and 18,952. 


REFERENCE TO RULINGS 


This case is before the Court on the petition of the Dixie Mining 
Company to review a second supplemental decision and order of the Na- 
tional Labor Relations Board, issued on November 4, 1969, and reported 
at 179 NLRB No. 80 (A. 206-229).! The Board’s second supplemental 
order’ dismisses a complaint charging that representatives of the Union? 
and signatory coal operators violated Section 8(e) of the Act by agreeing 
to the Protective Wage Clause contained in the 1958 amendments to the 


1 «4 > references are to the two-volume Appendix to the briefs in this proceeding, 
of which the first volume is the Joint Appendix in the prior proceeding (Nos. 18,863 
and 18,952). References preceding a semicolon are to the Board’s findings; those 
following are to the supporting evidence. 


2 International Union, United Mine Workers of America. 


National Bituminous Coal Wage Agreement of 1950 (A. 222). Petitioner, 
a nonsignatory coal operator and an intervenor in the proceeding before 
the Board, challenges the order dismissing the complaint. Representatives 
of the charged Union have intervened in this proceeding in support! of the 
Board’s order. This case was previously before the Court on petition to 
review the Board’s original decision and order finding the Protective Wage 
Clause violative of Section 8(e). Raymond O. Lewis et al., 144 NLRB 
228 (1963). The Court remanded the case to the Board for further pro- 
ceedings consistent with the Court’s opinion. Lewis v. N.L.R.B., 122 USS. 
App. D.C. 18, 350 F.2d 801 (1965, Nos. 18,863 and 18,952).> Jurisdic- 
tion is predicated on Section 10(e) and (f) of the National Labor Relations 
Act (61 Stat. 136, 73 Stat. 519, 29 U.S.C. Sec. 151, et seq.), the United 
States Court of Appeals for the Sixth Circuit having granted the Board’s 
motion to transfer the Company’s review proceeding to this Circuit) because 


of the prior proceedings here. 


3 In 1964, the Union’s national agreement was amended to replace the Protective 
Wage Clause with the so-called 80-cent clause. Pursuant to that clause, signatdry oper- 
ators are required to pay 80 cents to the UMW Welfare and Retirement Fund /for each 
ton of coal purchased from nonsignatories, as compared with a welfare royalty of 40 
cents a ton on purchases from other signatories. The Board found the 80-cent clause 
violative of Section 8(e) in a supplemental compliance determination in this proceed- 
ing (Raymond O. Lewis, et al, 148 NLRB 249 (1964)), and in an independent de- 
cision and order in a subsequent case (Int'l Union, United Mine Workers, et al, 165 
NLRB 467 (1967)). Upon petition to review the latter decision and order, the Court 
remanded that case, as well, for further consideration. Jnt7 Union, United Mine Work- 
ers of America, et al. v. N.L.R.B., 130 US. App. D.C., 244, 399 F.2d 977 (1968, Nos. 
21,129 and 21,226). No decision has yet issued on the remand. On April 24, 1970, 
the Board ordered the record reopened and the case remanded for a hearing before a 
trial examiner. Accordingly, the validity of the 80-cent clause is not at issue in this 
proceeding. [On July 21, 1970, subsequent to the filing of typewritten briefs) in this 
case, the Court, acting on motion by the Union, issued an order setting a deadline of 
December 1, 1970, for completion of all remand proceedings and issuance of the 
Board's decision in the 80-cent case.] | 


COUNTERSTATEMENT OF THE CASE 


I. THE BOARD'S FINDINGS OF FACT 


On remand, the Board found that the Protective Wage Clause, which 
was included in the National Bituminous Coal Wage Agreement from De- 
cember 1958 to April 1964, did not violate Section 8(e) of the Act (A. 
218-223). The subsidiary facts and proceedings leading to this determi- 


nation are summarized below. 
A. Proceedings before remand 


1. The stipulated facts 


The Protective Wage Clause, as incorporated in the Union’s national 
agreement in 1958, provided in pertinent part (A. 102): 


It is recognized that when signatory operators mine, 
prepare, or procure or acquire under subcontract ar- 
rangements, bituminous coal mined under terms and 

_ conditions less favorable than those provided for in 
this contract, they deprive employees of employment 
opportunities, employment conditions and other bene- 
fits which these employees are entitled to have safe- 

| guarded, stabilized and protected. Accordingly, the 
Operators agree that all bituminous coal mined, pro- 
duced, or prepared by them or any of them under a 

subcontract arrangement, shall be or shall have been 
mined or produced under terms and conditions which 

| are as favorable to the employees as those provided 
for in this Contract. 


The complaint alleging that this clause violated Section 8(e) of the Act is- 


sued in 1963 on a charge filed by an individual (A. 2-13). No hearing was 
held; the case went directly to the Board on a stipulated record (A. 13-96). 


| 

It was stipulated that collective bargaining in the bituminous coal in- 
dustry has long followed a multiemployer pattern (A. 100; 15). Since 
1950 the negotiation of collective bargaining agreements in the industry 
has normally been initiated by the negotiation of an agreement with the 
Bituminous Coal Operators Association, representing most of the northern 
Appalachian coal operators (A. 100; 16). The terms of that agreement are 
then presented to the Southern Coal Producers Association, which repre- 
sents southern Appalachian operators, and to the mid-western operators 
associations and various individual operators under contract with the Union 
(A.100: 16). This procedure has resulted in a substantially uniform na- 
tional agreement for the industry (A. 100; 16).4 Between 74 to 79 per 
cent of the bituminous coal produced in the United States from 1951 to 
1961 was produced by operators signatory to the National Bituminous 
Coai Wage Agreement (A. 99, 100; 16, 24). 


It was further stipulated that negotiation of the Protective Wage Clause 
was the culmination of a sustained union effort to preserve employee work 
opportunities by placing contractual restrictions on the “contracting out” 


of their work (A. 17, 19). Various economic factors intensified the threat 


‘ - 4 =| 
of contracting out on employee work and standards in the bituminous coal 


industry: competition from other fuels had diminished the market, a sub- 
stantial percentage of total productive capacity laid idle, labor constituted 
the principal cost item in production, and there was an ever increasing 


number of very small producers (A. 101; 23-24, 82, 84, 86, 88-89). 
| 

4 The uniformity is subject to some qualifications: 1. Since “captive” mine oper- 
ators consume their own entire output of coal and are not engaged in the commercial 
field, the Protective Wage Clause was not included in the contract as executed by them 
(A. 79). 2. The record in this reopened proceeding indicates that certain wage dif- 
ferentials between the northern and southern operators, which existed in the 1941 union 
contracts, have been carried over to some extent in subsequent national agreements (A. 
426, 15-16). | 


However, a flat contractual prohibition on contracting out was not feasible 
because the purchasing of coal by one producer from another was an es- 
sential marketing practice within the industry (A. 24). 


An affidavit by John L. Lewis, attached as an exhibit to the stipula- 
tion, summarizes some of the reasons for inter-producer purchases (A. 103- 
104; 90). It states that the utility and steel industries are among the 
largest and most stable purchasers of bituminous coal, and that companies 
in these industries customarily cover a high percentage of their needs 
through long-term contracts. Producers entering into these contracts often 
need to supplement their own production to meet delivery schedules (ibid.). 
In addition, certain consumers require a particular grade, size, or mix of 
coal. No single producer may be able to supply the precise type of coal 
specified, thus necessitating a subcontract (ibid.). 


The affidavit further states that the legitimate commercial practices 
described above gave rise to certain abuses prior to adoption of the Pro- 
tective Wage Clause in December 1958 (A. 104; 90-91). These abuses 
arose because coal produced in mines having substandard labor conditions 
can usually be purchased at prices below the cost of production in union- 
ized mines (ibid.). The cost savings thus passed on to the purchaser may 
result “not only from the lower wages paid in substandard mines, but also 
from the absence of contributions to any welfare fund, the lax observance 
of safety requirements, and the generally lower standard of working con- 
ditions and fringe benefits prevailing in these mines” (A. 104; 91). 


Before the Protective Wage Clause was adopted, some signatory oper- 
ators regularly purchased coal from substandard mines solely because of 
this cost differential (ibid.). The affidavit avers that such purchases oc- 
curred “even though, in many instances, the purchasing producer had am- 


ple producing capacity available to satisfy his customer’s requirements and 


there were employees on layoff who desperately needed the employment 
opportunities which would have been available had their employer dlected 
to produce all of the coal to be delivered to his customer rather than to 
purchase from a substandard suppliers” (A. 104; 91). 


| 
A statistical table attached as an exhibit to the stipulation shoWws the 
amounts of coal produced and purchased by publicly held companies in 
the industry from 1956 to 1961 (A. 92). It indicates that following ex- 
ecution of the Protective Wage Clause, the companies purchased less and 
produced more of their total coal needs (A. 101; 92). | 


2. The Board and Court decisions 


At the time of its initial decision in this case, in 1963, the Board was 
still taking the position that union standards clauses violate Section, 8(e) of 
the Act insofar as they limit not the fact of subcontracting but the persons 
with whom the signatory employer may subcontract (A. 106-108, 110-111). 
See Truck Drivers Union Local No. 413, etc. v. N.L.R.B., 118 U.S, App. 
D.C. 149, 158, 334 F.2d 539, 548 (1964), cert. denied, 379 U.S. 916; 
Orange Belt District Council of Painters, etc. v. N.L.R.B., 117 U.S! App. 
D.C. 233, 238, n. 21, 328 F.2d 534, 539, n. 21 (1964). Accondietys the 
Board concluded that the Protective Wage Clause was unlawful because it 
“requires unorganized producers to adopt Union standards if they are to 
remain or become eligible to receive ‘subcontracts’ from Signatory ‘Oper- 
ators” (A. 111). | 


Following the Board’s initial decision and order, the parties amended 
the national agreement in April 1964 to remove the Protective Wage Clause 
and substitute the ‘80-cent” clause (A. 129). As noted, the 80-cent clause 


became the subject of another unfair labor practice proceeding, which is 


still pending before the Board on remand from the Court (supra, p. 3, n. 3). 


After the filing of charges in that case, the Union’s representatives filed a 
motion in this proceeding requesting that the Board determine that the 
agreement was lawful as amended and that respondents, therefore, be ad- 
judged in compliance with the Board’s order (A. 128-132). The Board 
(Member Jenkins dissenting) refused to find compliance since it thought 
the substitute clause also violated Section 8(e) (A. 168). In so ruling, the 
Board rejected the Union’s contention that there is a single industrywide 
contract unit, whose work the Union may lawfully seek to protect by con- 
tractual restrictions on purchases of coal from nonsignatory sources (A. 
166-167).5 Rather, the Board found that the work units which govern 
the application of Section 8(e) here are the units in which the multiem- 
ployer associations and individual operators bargain and execute the col- 
lective agreement (A. 166-167). 


When the Board’s original decision and order came before this Court, 
counsel for the General Counsel urged that the Protective Wage Clause 
went beyond the protection of unit work and standards because of its ap- 
plication to purchases of “supplemental” coal, which the employer could 
not have! produced and which his employees, therefore, allegedly had no 


primary interest in restricting (A. 108-110) 


5 For purposes of its initial decision, the Board had assumed arguendo the validity 
of the Union’s contention that the work unit encompassed all employees of all oper- 
ators under contract with the Union (A. 109, n. 10). 


6 “Supplemental” coal was defined, for purposes of the stipulated proceeding, as coal 
necessary to meet customer demands but beyond the capacity of the individual employer 
to produce (A. 108). “Substitute” coal was defined as coal the employer could produce 
with his dwn employees (A. 109). As noted, it was stipulated that the purchasing of 
coal by ohe producer from another is an essential marketing practice within the indus- 
try (A. 24). And the affidavit on which the above stipulation was based (A. 90-91) in- 
dicates that purchases of both supplemental and substitute coal occurred in the industry, 
supra, pp. 6-7 (A. 221, 211). 


The Court denied enforcement of the original order and remanded the 
case for reconsideration in the light of its decisions upholding the legality 
of union standards clauses so long as they are “germane to the principal 
work unit” or seek “to protect and preserve the work and standards [the 
union] has bargained for...” (A. 199). Lewis v. N.L.R.B., supra, 122 
U.S. App. D.C. at 19, 350 F.2d at 802. With respect to the contention 
that purchases of supplemental coal could not deprive unit employees of 
work, the Court pointed out that the argument would have force only if 
the coal were supplemental to the production of the entire unit (A. 199- 
200). As “supplemental” coal was here defined in terms of an individual 
employer’s productive capacity, the argument thus assumed that the primary 
work unit in each case was limited to the employees of a single employer 
(A. 199). 


But the Board in its initial decision had assumed arguendo that there 
was a single industrywide unit encompassing all employees covered ‘by the 
Union’s agreement; and in its supplemental decision the Board had, held 
that the proper units were the employees of the various multiemployer 
groups and individual operators with whom the Union contracted (A. 199, 
supra, p. 8, n. 5). As the Court noted, if the work unit is multiem- 
ployer, coal supplemental to the production of one operator might still be 
produced by employees of another operator within the unit, and those em- 


ployees would have a primary interest in preserving their work by restric- 
ting purchases from outside the unit (A. 200-201). 


Accordingly, the Court’s remand suggested that the Board first define 
the appropriate units for purposes of Section 8(e) and then consider the 
issue of supplemental versus substitute coal in relation to the units so de- 
fined (A. 199-201). Lewis v. N.L.R.B., supra, 122 U.S. App. DC. at 19- 
20, 350 F.2d at 802-803. Finally, the Court observed that even it the 
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Board approved the industrywide work unit favored by the Union, it might 
nonetheless find the clause violative of Section 8(e) should it determine, 
for example, that the Union’s dominance of the industry and imposition 
of a uniform nationwide agreement (1) foreclose the view that the sec- 
ondary effect of the clause is only “incidental” or (2) require the con- 
clusion that the clause is a “union signatory clause” (A. 200). 


B. Proceedings after remand 


On March 3, 1966, the Board remanded the case to the Regional Di- 
rector with instructions that a hearing be held before a Trial Examiner on 
the following three issues (A. 204-205): 


| (1) the scope of the “work unit” or “units”, as the 


case may be, covered by the Protective Wage Clause; 


' (2) whether employees in the “work unit” or “units” 
have a “primary interest” in regulating the purchase of 
“supplemental coal” because the unit includes employees 
of employers, who taken together, have the capability of 
mining and producing all grades, types and qualities of 
coal in the quantities which one or another employer in 
that unit may be required to purchase in order to enable 
it to obtain and fulfill sales orders, 


(3) whether, notwithstanding the “primary interest” 
of employees in restricting the freedom of their em- 
ployers to make purchases of “supplemental” and “‘sub- 
stitute” coal, the Protective Wage Clause bears only an 
incidental relationship to protecting the work standards 
provided in the National Bituminous Coal Wage Agree- 
ment of 1950, as amended, because, either by effect 
or design, the Clause operates to compel the unorgan- 
ized segment of the industry to become signatory to 
the Agreement. 
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The proceeding came on for hearing in March 1967. At the hearing, 
counsel for the General Counsel explained that the delay between the 
Board’s order remanding the case and the holding of the hearing was 
caused by the difficulties encountered in collecting the data he deemed 
necessary to shed light on the issues raised in the remand (A. 207; 231- 
232). Among the data submitted by the General Counsel were statistical 
tables showing the combined capacity, production, sales, and purchases of 
all mines operated by members of the two largest multiemployer bargain- 
ing associations for 1962 and 1963, the last two years the Protective Wage 


Clause was included in the contract (A. 211; 463-465). | 


Operators within the biggest of the two groups, the Bituminous Coal 
Operators Association, had a combined productive capacity of over 100 
million tons annually (A. 211; 463). In both 1962 and 1963, capacity of 
the BCOA mines exceeded the amount actually produced by over 13 mil- 
lion tons and the amount sold by approximately 5 million tons (A. 211- 
212: 463). Annual productive capacity of mines within the Southern Coal 
Producers Association during the period in question exceeded 28 million 
tons (A. 212; 464). In 1962 capacity of the SCPA mines exceeded both 
production and sales by about 2 million tons and two-fifths of a million 
tons, respectively (A. 212; 464). But in 1963 capacity of the group ex- 
ceeded its production by less than 1 million tons and the amount sold ex- 


ceeded capacity by about three-quarters of a million tons (ibid.).” | 


7 Approximately a quarter million tons of coal were bought and sold within the 
SCPA unit in 1963; consequently, only about a half million of the three-quarters of 
a million tons by which sales exceeded capacity represented coal that was sold outside 
the unit (A. 464). 
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After introducing the above data into evidence, the General Counsel 
rested (A. 207; 234)2 The balance of the hearing was devoted to evi- 
dence adduced by Dixie Mining Company and the Union (A. 207; 240- 
445). This evidence is discussed in the Argument, infra. 


Il. THE BOARD’S CONCLUSIONS AND ORDER 


The Board reaffirmed its earlier determination that the work units 
governing the application of Section 8(e) here are the various multiem- 
ployer and single operator bargaining units in which the parties negotiate 
and execute the bargaining agreement (A. 219-220, 226, 208-210).9 A 
majority of the Board (Member, then Chairman, McCulloch dissenting) 
found that “the Protective Wage Clause was adopted by the contracting 
parties in order to protect and preserve the ‘unit work’ of employees 
covered by the contract by precluding the subcontracting of ‘unit work’ 
to operators who did not maintain union standards” (A. 220). In the 
opinion of the majority, “the incidence of supplemental coal purchases 
_. . reflected in this record is insufficient either to establish that the par- 
ties entered into this clause to achieve a secondary objective or that “‘its 
failure to distinguish between ‘substitute’ and ‘supplemental’ coal gives it 


8 General Counsel’s exhibits also included a stipulation indicating that the usual pat- 
tern for negotiations in the coal industry described supra, p. 5, broke down in 1966 
and that certain individual operators succeeded in negotiating changes in conditions of 
employment with the Union prior to negotiation of the 1966 amendments to the na- 
tional agreement (A. 454-455). However, uniformity was ultimately achieved with 
rescission of the individual agreements and retroactive adjustment in the conditions of 
employment provided by the operators involved to conform with the national standards 
(ibid.). 


9 Concurring in the ultimate result reached, Member Jenkins found it unnecessary to 
decide here’ whether the work unit is nationwide in scope as he had found it to be in 
the 80-cent clause case (A. 223). 
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a wider application than is required to permit achievement of the’ 
tedly lawful: objective of preserving unit work and standards” (A. 221). 
Accordingly, the Board held that the clause did not violate Section &(e) 
and entered an order dismissing the complaint (A. 222). 


ARGUMENT 
THE BOARD PROPERLY DETERMINED THAT THE PROTECTIVE 
WAGE CLAUSE OF THE NATIONAL BITUMINOUS COAL WAGE 


AGREEMENT OF 1950, AS AMENDED, DID NOT VIOLATE SEC- 
TION &e) OF THE ACT 


I. Introduction and Summ: of ent 


Section 8(e) of the Act, enacted in 1959, makes it an unfair labor 
practice for a labor organization and an employer: 
To enter into any contract or agreement, express or 
implied, whereby such employer ceases or refrains or 
agrees to cease or refrain from handling, using, selling, 
transporting or otherwise dealing in the products of 
any other employer, or to cease doing business with 
any other person . 


As the Supreme Court explained in National Woodwork Manufacturers As- 
sociation v. N.L.R.B., 386 U.S. 612, at 633-634 (1967), Section 8(e) was 
intended to supplement the existing prohibitions against secondary boy- 
cotts. It does not prohibit all union-employer agreements which may have 
the incidental effect of a cessation of business with other employers. Ra- 
ther, Congress intended that Section 8(e) would embody the same distinc- 
tion between lawful primary and unlawful secondary boycott activity con- 
tained in Section 8(b)(4). Id. at 623-639. Accordingly, a collective bar- 
gaining agreement violates Section 8(e) if it is “tactically calculated to 
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satisfy union objectives elswhere,” rather than to forward the interests of 
employees within the unit. Jd. at 644-645; Houston Contractors Associ- 
ation v. N.LR.B., 386 US. 664, 668 (1967). 


Under these principles, a union signatory clause — i.e., an agreement 
permitting the subcontracting of unit work only to employers under con- 
tract with'the union — violates Section 8(e) because its principal thrust is 
to further’ union interests generally and not to promote the welfare of the 
bargaining unit. District No. 9, Machinists v. N.L.R.B., 114 U.S. App. D.C. 
287, 290-291, 315 F.2d 33, 36 (1962); N.L.R.B. v. Joint Council of Teams- 
ters, 338 F.2d 23, 28 (CA. 9, 1964). 


On the other hand, unions and employers may lawfully enter into 
agreements aimed at the primary objective of protecting wages and job op- 
portunities for the employees covered by the contract, and the mere fact 
that such ‘agreements may have “[i]ncidental secondary effects .. . dofes] 
not render them illegal.” Meat & Highway Drivers, Local 710 v. N.L.R.B. 
(Wilson & Co.), 118 U.S. App. D.C. 287, 291, 335 F.2d 709, 713 (1964). Ac-’ 


cord, National Woodwork, supra; Houston Contractors Association, supra. 


Thus, an agreement that entirely prohibits subcontracting any work fairly 
climable by the bargaining unit, although it would clearly come within a 
literal construction of the ban established by Section 8(e), is nonetheless 
lawful because of the valid purpose it serves in protecting the job oppor- 
tunities of the employees in the immediate bargaining unit. See Retail 
Clerks Union, Local 1288 v. N.L.R.B. (Mead’s Market), 129 U.S. App. D.C. 
92, 95, 390 F.2d 858, 861 (1968); Meat & Highway Drivers, Local 710 v. 
N.L.R.B., supra. 


Similarly, absent unusual circumstances, an agreement that limits sub- 
contracting to employers maintaining working conditions equivalent to those 
in the bargaining unit, without requiring the subcontractor to sign a union 
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contract, is lawful because it serves the primary objective of protecting the 
work standards in the unit. Retail Clerks Union, Local 1288 v. N. | -R.B., 
supra; Highway Truckdrivers, Local 107, 159 NLRB 84, 100 (1966), rev’d 
on other grounds sub nom. A. Duie Pyle v. N.L.R.B., 383 F.2d 772, 777 
(C.A. 3, 1967), cert. denied, 390 U.S. 905. Such union standards agree- 
ments “remove the economic incentive for contracting out,” and thus also 
“preserve the work” of the unit employees. Retail Clerks Union, Local 
770 (Food Employers Council, Inc.) v. N.LR.B., 111 US. App. D.C. 246, 
252, 296 F.2d 368, 374 (1961). See also Meat & Highway Drivers, Local 
710, supra, 118 U.S. App. D.C. at 293-294, 335 F.2d at 715-716 and cases 
there cited at n. 16. 

| 

On its face, the Protective Wage Clause is a lawful union standards 
agreement. It requires that all bituminous coal mined, produced, or pre- 
pared by signatory operators under a subcontract arrangement, be mined 
or produced “under terms and conditions which are as favorable to the 
employees as those provided for in this Contract” (supra. p. 4). The 
record in the initial proceeding bears out the need for such a clause to 
preserve unit work and standards, supra, pp. 5-7. Accordingly, the main 
issue presented in this remand proceeding is whether the special facts of 
the bituminous coal industry give the clause an application so broad as to 
take it beyond the limits of lawful protection of the primary work unit. 


Initially, it should be noted that “however severe the impact of pri- 
mary activity on neutral employers, it [is] not thereby transformed into 
activity with a secondary objective,” in violation of Section 8(b)(4) (Na- 
tional Woodwork, supra, 386 U.S. at 627). Similarly, although the extent 
of secondary effects may be relevant in determining the understood and 


acquiesced in object of a contractual clause under Section 8(e), such ef- 
fects do not invalidate the clause once a primary object has been shown. 
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In the context of the present case, these principles mean that the mere 
applicability of the Protective Wage Clause to some purchases of coal that 
unit employees could not produce (supplemental coal) does not invalidate 
the clause if its major thrust is to prevent purchases of coal from outside 
the unit that could have been produced by the unit employees (substitute 
coal). As more fully discussed infra, the Board properly determined that 
the incidence of supplemental coal purchases reflected in this record “‘is 
insufficient either to establish that the parties entered into this clause to 
achieve a secondary objective or that its failure to distinguish between 
‘substitute’ and ‘supplemental’ coal gives it a wider application than is re- 
quired to permit achievement of the admittedly lawful objective of preserv- 
ing unit work and standards” (A. 221). 


The difficulties that the General Counsel experienced in securing data 
on the extent of purchases of “supplemental” versus “substitute” coal (A. 


211; 231-232, 234-235) bear witness to the impracticability of a contrac- 
tual restriction that would require the parties to differentiate between the 
two kinds of coal in day-to-day contract administration. As the Board 
stated (A. 222): 


{I]t does not appear that practical means exist whereby 
either the Union or operators within a particular multi- 
employer unit can know at the time of any particular 
purchase that it involves “supplemental” coal because 
there is no unit coal available or idle capacity within the 
unit. This is not to say that the clause may not have 
been applied to purchases of coal which in hindsight 
may be seen to have involved “supplemental” coal. It 
is to say that the evidence of such application of the 
clause as was produced by the General Counsel does not 
constitute a prima facie case that the clause is not ger- 
mane to the economic integrity of the work units. 


17 


The Protective Wage Clause is no different from most union standards 
clauses in failing to distinguish between work that the unit employees 
could do (substitute) and work that must be contracted out (supplemental). 
The advantage of such clauses is that they permit the employer to subcon- 
tract at union standards where limitations of plant and equipment may Te- 
quire it, but prevent subcontracting for the purpose of evading the contract 
wage scales and fringe benefits. Accordingly, so long as the work involved 
is fairly claimable by unit employees, the primary nature of the restriction 
on subcontracting substitute work has been held to validate these clauses 
despite their incidental application to some subcontracts of the supplemental 
variety. See Meat & Highway Drivers, Local 701, supra, 118 U.S. App. D.C. 
at 293-294, 335 F.2d at 715-716 (lawful primary object of union standards 
clause upheld although coupled with contractual provision that permitted 
subcontracting only when employer did not have sufficient equipment to 
deliver his then current sales or consignments). See also A. Duie Pyle, Inc. 
vy. N.L.R.B., supra, 383 F.2d at 777. 


We show below that the Board properly found on this record that pur- 
chases of supplemental coal were not sufficiently great in relation to pur- 
chases of substitute coal as to warrant a different result here (A. 220-222). 
Initially, the Board reasonably determined that the primary unit in 
each instance is coextensive with the appropriate bargaining unit in 
which the parties negotiate and execute the contract, whether multi- 
employer or single employer (A. 219-220, 226, 208-210). And the 
statistics adduced by the General Counsel fail to establish that there 
were significant purchases of supplemental, as opposed to substitute, 
coal in the two largest multiemployer units — the only units in which 
the General Counsel could “come up with some meaningful figures” after 
a year of trying (A. 211; 234-235). No evidence was adduced with respect 
to the extent of supplemental coal purchases by signatory employers in 
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individual bargaining units. Petitioner’s efforts to bridge this gap by re- 
fiance on the original stipulation that inter-producer purchases are an ¢s- 
sential marketing practice within the industry, coupled with speculation 

on the number of individual operators and coal preparers (Br. 20-22), are un- 
persuasive. 

As discussed more fully infra, the bulk of the evidence introduced by 
petitioner at the remand hearing was directed toward showing that the man- 
ner in which the Union applied the Protective Wage Clause was unlawful. 
This approach is difficult to square with petitioner’s acknowledgment that 
operation of the clause was suspended in November 1959 before Section 
&(e) went into effect, and that the clause “has not since then been in force” 
(Br. 4; n. 2). As the clause was in the contract from December 1958 to 
April 1964, it was, of course, open to petitioner to attack the legality of 
the clause itself and to explore the relevant surrounding circumstances.!® 
But petitioner’s scattered and tangential evidence about events allegedly 
occurring some years before the hearing, during a period when the clause 
was admittedly not “in force,” were reasonably found to be insufficient to 
make out a violation here. Accordingly, as we further show below, the 
Trial Examiner, with Board approval, properly concluded that, although the 
clause would normally encourage employers to sign the contract, the evi 
dence failed to establish that it had been applied as a union signatory clause 
or that it operated to compel the unorganized segment of the industry to 
become signatory to the agreement (A. 214-217). 


10 The complaint alleged and the answer admitted that the Protective Wage Clause had 
been maintained in the contract from its execution in December 1958 to the date of the 
pleadings in 1963 (A. 5, 11, 13). It is undisputed that the clause was not removed from 
the contract until April 1964. Consequently, the legality of the clause itself was properly 
before the Board. 
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II. THE BOARD PROPERLY DETERMINED THAT THE EXTENT 
OF SUPPLEMENTAL COAL PURCHASES SHOWN ON THIS 
RECORD WAS INSUFFICIENT TO ESTABLISH A SECOND- 
ARY OBJECT FOR THE PROTECTIVE WAGE CLAUSE 


A. The primary work units governing the application of 
Section 8(e) here are coextensive with the bargaining 
units in which the contract is negotiated | 


As noted, the Board held that “the ‘unit for which subcontracting 
clauses may lawfully seek to preserve work are units appropriate for cok 
lective bargaining within the meaning of Section 9 of the Act’,” and that 
the appropriate units here are the “multiplicity of single employer and mul- 
tiemployer bargaining association units” in which the collective bargaining 
agreement is negotiated and executed (A. 225). Petitioner attacks this 
holding on the ground that the primary work unit for purposes of Section 
8(e) must be limited to the employees of a single employer (Br. 24). In 
support of this position, petitioner relies heavily on the following quota- 
tion from National Woodwork Ass'n. v. N.L.R.B., supra, 386 U.S. at 644: 
“The touchstone [for distinguishing between primary and secondary] is 
whether the agreement or its maintenance is addressed to the labor rela- 
tions of the contracting employer vis-a-vis his own employees.” From this 
language, petitioner extrapolates the notion that a primary agreement can- 
not provide collective protection for the interests of a unit of employees 
vis-a-vis a number of employers (Br. 25-26). 


However, a reading of the decision makes clear that the Court ‘was 
describing the primary-secondary distinction in the context of the situation 
before it, which happened to involve a single primary employer. In other 


portions of the opinion, the Court makes clear that a group of employers 
may join together with a labor organization to agree on contractual 
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protections for the work of their employees collectively.!! See, for exam- 
ples, the Court’s discussion of Allen Bradley Co. v. Local Union No. 3, 
325 US. 797 (1945), and its citation of Local 24, Teamsters v. Oliver, 
358 U.S. 283, 293-295 (1959), approving the work protection objectives 
of a multiemployer bargaining agreement (386 U.S. at 629-630, 643). 


In a case involving a work preservation agreement much like the one 
at issue'in the Oliver Case, the Third Circuit upheld the primary nature of 
contractual provisions designed to protect the work of employees in a mul- 
tiemployer bargaining unit: 


If the object of the agreement is to benefit employees 
of the bargaining unit represented by the union, it is 
“primary” and in any event does not fall within the 
proscription of § 8(e), whereas if the object is the ap- 
plication of pressure on an outside employer in order 
to require him to accede to union objectives, it is 
“secondary” and within the prohibition of § 8(e). [A. 
Duie Pyle, Inc. v. N.L.R.B., supra, 383 F.2d 776.) 


See also Houston Contractors Ass'n. v. N.L.R.B., 357 F.2d 182, 188-189 
(C.A. 5, 1966), aff'd. on other grounds, 386 U.S. at 667, n. 1. This Court 
“has phrased the test as whether the agreement and activity directly involve 
Sobs fairly claimable by the bargaining unit,’ whether they seek to preserve 
those jobs for the bargaining unit, and whether they are ‘germane to the 


1] There is another respect in which the quoted language cannot be read literally 
to proséribe as secondary all conduct not “addressed to the labor relations of . . . [an] 
employer vis-a-vis his own employees” (ibid.). It is well settled that an employer is not 
necessarily a neutral in a labor dispute merely because the union involved does not rep- 
resent his employees and is not acting to forward their interests. See, for example, 
this Court’s recent discussion of the ally doctrine and related cases in Carpet Layers, 
Local 419 v. N.LR.B., __ US.App-D.C. __, __ F.2d __, 74 LRRM 2444, 2448- 
2449 (1970, No. 23223). See also cases involving lawful area standards picketing: 

ILA, Local 1416 v. Ariadne Shipping Co., 397 US. 195, 200-201 (1970); Houston 
Bldg. & Constr. Trades Council (Claude Everett Construction Co.), 136 NLRB 321, 
322-323 (1962). 
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economic integrity of the principal work unit’ [footnote citations omitted.]” 
Local 98, Sheet Metal Workers v. N.L.R.B., __ U.S.App.D.C.__, ___ F.2d 
__, 74 LRRM 2465, 2471 (Wright, J., dissenting) (1970, No. 22,691). 


Petitioner argues that employees of one employer in a multiemployer 
unit have no primary interest in whether work is subcontracted to another 
employer within the unit or to one outside (Br. 26). But not every em- 
ployee in a single employer unit is immediately and personally concerned 
with every contracting out of unit work. A welder, for example, may not 
be much concemed with the subcontracting of painting and cleaning op- 
erations. Nonetheless, all employees in the plant may join together ina 
single bargaining unit to protect each others’ jobs and working conditions. 
See the discussion of Houston Contractors Ass'n. v. N.L.R.B., in Local 98, 
Sheet Metal Workers v. N.L.R.B. (dissenting opinion), supra, 74 LRRM at 


2472. Similarly, employees in a multiemployer unit may make common 
cause to provide mutual protection for all their work. 


Nor is there merit to petitioner’s suggestion that the multiemployer 
unit “exists as a group only for the convenience of the employers, not to 
expand the job opportunities of the employees” (Br. 27). The benefits 
of multiemployer bargaining are not unilateral. Just as employer! may 
unite for their common advantage in negotiating a joint labor agreement, 
so employees may join together to negotiate contractual provisions ‘that 
protect the work and standards of the entire unit covered by the agreement. 

: 
| 
12 NLRB. v. Joint Council of Teamsters No. 38, supra, 338 F.2d 23, cited in pe- 
titioner’s brief (pp. 25-26) and in the brief amicus is clearly distinguishable. 
That case involved a union signatory clause in a multiemployer unit, which the Eemion 
sought to defend on the ground that unit and union work protection were coextensive. 
Thus, the contention rejected by the Board and the court there is analogous to the 


Union’s contention rejected by the Board here—that the primary work unit consists 
of all employees under contract with the Union. 


As Judge Wright stated in his dissent in Local 98, Sheet Metal Workers v. 
N.LR.B., supra, 74 LRRM at 2472 and n. 9:8 


‘It seems impossible to make any sense out of limita- 
‘tion to a smaller unit than the one which the collec- 
tive bargaining agreement covers. When employers 

' join together in a multi-employer bargaining group, 
they do so to strengthen all the employers; and the 

' multi-employer unit acts and bargains to further the 

interests of all the participating employers. Similarly, 
the union bargains for the rights of all the workers 
employed by all the employers. 


B.' Evidence of purchases of coal supplemental to the 
ining units was insufficient to warrant the con- 
cusion that the Protective Wage Clause had a second- 
dary object. 


The statistical evidence introduced by the General Counsel to prove 
an unlawful application of the clause as to multiemployer units demon- 
strates that at all times when operators in such units were engaged in pur- 
chasing nonunit coal, the mines in the unit were producing at less than 
capacity, and that in 3 of the 4 years the productive capacity of the units 
involved exceeded the total amount of coal sold by operators in that unit 
(A. 221, 211-212, supra, p. 11). Only in 1 year did the total amount of 


13 The majority and the dissent in Local 98, Sheet Metal Workers, supra, parted 
company on whether the work in dispute was fairly claimable by the bargaining unit. 
A majority of the Court agreed with the Board that it was not (74 LRRM at 2467- 
2469). ‘Judge Wright, dissenting, suggested that the Board and the majority had failed 
to focus clearly upon the multiemployer unit in determining what work was fairly 
claimable (74 LRRM at 2473). Although the dissenting opinion provides more direct 
support for the result reached in the present case, the majority opinion is entirely con- 
sistent with the holding here that union standards clauses provide lawful primary pro- 
tection for the work of a multiemployer unit where the work at issue is fairly claim- 
able by the unit employees (74 LRRM at 2469). 
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coal sold exceed productive capacity, and, then, only by a de minimis 
amount of approximately 2 percent (A. 221). As the Trial Examiner found, 
“[t]he statistics referred to above establish that the clause has at least a 
potentially widespread lawful application, and that compared with its ap- 
parently lawful incidence, its arguably illegal application was minor and 
incidental” (A. 212).!4 | 


No evidence was introduced on the extent of supplemental purchases 
of coal in the individual bargaining units. Petitioner attempts to remedy 
this deficiency with statistics on the number of individual operators signa- 
tory to the Union’s contract. Relying on the stipulation that inter-producer 
purchases are an essential marketing practice in the industry, petitioner ar- 
gues that with so many individual operators there must be significant sup- 
plemental purchases (Br. 20-21). 


However, the stipulation, which was before the Court in the original 
proceeding, says nothing about the extent to which such purchases occurred 
in individual units, nor about the ratio between supplemental and substitute 
purchases in any unit. The affidavit on which the stipulation was based in- 
dicates that both supplemental and substitute purchases occurred within the 
industry (supra, pp. 6-7); and one purpose of the remand, as the Trial! Exam- 
iner noted, was to give the General Counsel an opportunity to explore the 


extent and relation of such purchases in the various appropriate work units 
14 Petitioner attacks the General Counsel’s figures as inconclusive because they do 
not show “whether the theoretical collective capacity of the member mines could pro- 
duce the qualities or types of coal that were needed within the unit, or whether the 
excess production capacity existed during the year at the time the purchasing operator 
needed the coal” (Br. 9). But these figures were the best that the General Counsel 
could “come up with”, supra, p. 17, and petitioner certainly offered nothing better. 
Assuming a failure of proof on these issues, dismissal of the complaint was the proper 
result. The Board majority reasonably determined that a prima facie violation of Sec- 
tion 8(€) was not made out by the original stipulation and that, accordingly, the bur- 
den did not shift to the Union to come forward with rebutting evidence (A. 221). 
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(A. 211). Since no evidence was adduced showing the amount of supple- 
mental purchases by individual operators, the Board properly refused to 
find a violation of Section 8(e) with respect to these units.5 


Moreover, the record does contain evidence that some individual op- 
erators, both signatories and nonsignatories, do not purchase any supple- 
mental coal— that it is quite general practice for them to sell their entire 
production to the operator from whom they sublease the land they mine, 
who then prepares and sells the coal to customers (A. 220; 299, 351-352, 
360-361, 367-369, 371, 372-374, 380-381, 388, 391-392). Consequently, 
petitioner’s assumption that the number of individual operators is directly 
correlated to the total amount of supplemental coal purchased is refuted 
by the record evidence. And as this Court’s initial decision suggests (A. 
198-201), speculation on the application of the clause to some indefinite 
amount of supplemental coal is insufficient to establish a secondary object 
in view of the clause’s “ostensible purpose . - . to prohibit the purchase 


of substitute coal by a signatory operator from operators whose labor 


15 Petitioner erroneously assumes that Exhibit 20, attached to the original stipula- 
tion, is limited to supplemental purchases of coal (Br. 21-22). It is evident on the face 
of the exhibit that it lists all purchases of coal by the covered companies, both sup- 
plemental and substitute, without distinction (A. 92-96, supra, p. 7). Thus, petitioner's 
efforts to label as supplemental all purchases shown for Peabody Coal Company, an in- 
dividual signatory (A. 453), must fail. 

Contrary to petitioner’s suggestion (Br. 23), the Board’s remand order did not pre- 
clude presentation of evidence showing the extent of supplemental purchases in single 
employer units. Although the phrasing of the Board’s order suggests that the Board 
was primarily concerned with multiemployer units, it does not exclude evidence on 
the smaller units as well, supra, p. 10. The General Counsel was unable to get useful 
figures on the individual units and petitioner was apparently equally unsuccessful. 


25 


conditions enable them to sell more cheaply, . . . [and the] potentially 
widespread area for lawful application of the clause” (A. 221).!6 


Ill. THE BOARD PROPERLY FOUND THAT THE PROTECTIVE 
WAGE CLAUSE DID NOT OPERATE AS A UNION SIGNA- 
TORY CLAUSE 


In its remand order, the Board posed the issue whether the Protective 
Wage Clause, “either by effect or design, operates to compel the urlorgan- 
ized segment of the industry to become signatory to the Agreement,” su- 
pra, p. 10. Substantial evidence supports the Examiner’s finding that it 


does not — that nonsignatory operators can find other purchasers for their 
product when union markets are not open to them (A. 215; 377, 341, 346). 


The Trial Examiner drew a distinction between compulsion and en- 


couragement in this respect, concluding that the Protective Wage Clause, 


16 Petitioner also seeks to establish the illegality of the clause as applied to; em- 
ployers who merely prepare coal for resale to others and who assertedly do not mine 
or “produce” any coal themselves. As the Trial Examiner found (A. 213, n. 3), appli- 
cation of the Protective Wage Clause to such a preparer might be unlawful, in certain 
circumstances, since the preparer would have no mining or production employees whom 
the clause could benefit. See also A. 200, n. 3. However, the statistical report ad- 
duced by petitioner shows that there are many more preparers who also mine goal than 
there are mere preparers, and that the tonnage shipments of producer-preparers |are much 
greater than those of the preparers alone (infra, pp. SA 1-2). Thus, there is a wide area 
for lawful application of the clause to coal preparers who are also producers. More- 
over, the record fails to establish a violation of Section 8(e) with respect to any in- 
dividual preparer who does not produce coal. Petitioner in its brief points to a 
concerning several such preparers (Br. 22), but the record shows that most of 
never signed the agreement containing the clause (A. 271-272, 274, 347, 350-351). In 
addition, the record is obscure (1) on whether signatory preparers belong to multiem- 
ployer bargaining units, (2) on whether preparers sell to signatory operators who would 
be lawfully obligated to purchase only union standard coal anyway (A. 213-21 ), and 
(3) on whether preparers who sublease mining land may realistically be viewed as neu- 
tral employers vis-a-vis the employees who mine the subleased land (A. 299-303, 346- 
347, 351-355, 386-387, 392). See Carpet Layers, Local 419 v. N.L_R.B., supra, 74 
LRRM at 2448-2449, 
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by design and effect, merely encourages the unorganized segment of the 
industry’ to become signatory to the agreement (A. 214-215). Petitioner 
seizes on this language as an acknowledgment that the clause had an un- 
lawful object (Br. 15-16). However, in context, it is clear that the Trial Ex- 
aminer merely found that the easiest way for an employer to demonstrate 
he was meeting union standards was to sign the contract, and that, conse- 
quently, the Protective Wage Clause would encourage signing and presum- 
ably the Union would not be unhappy about that effect (A. 214-215). 


But this is a long way from saying that the: object of the clause is 
secondary. “[H]Jopes and expectations do not necessarily constitute ‘ob- 
jects’ ”; and “{a]n illegal ‘object’ is something more than a result, even an 
inevitable result,” of a contractual restriction for a legitimate reason. Hous- 
ton Contractors Ass’n. v. N.L.R.B., supra, 357 F.2d at 187, aff'd. in rele- 
vant part, 386 U.S. 662. Moreover, the “object” at issue here is not the 
subjective motivation of one of the parties, but “the understood and ac- 
quiesced in” object of the contract. Meat & Highway Drivers, Local 710 v. 
N.L.R.B., supra, 118 U.S. App.D.C., at 294, 335 F.2d at 716. As there 
was a lawful primary purpose at the heart of the contract, the Union’s pos- 
sible gratification with its incidental side effects in encouraging organization 
is irrelevant..7 That some signatory operators interested in purchasing coal 


17 As the Trial Examiner noted, encouragement to sign the contract might result in 
a violation of Section 8(bX(1)(A) by the Union if employers in fact signed the contract 
at a time when a majority of their employees had not chosen the Union to represent 
them (A. 217, n. 5). But no such violation was charged or at issue here; nor did peti- 
tioner proffer evidence that any signatory employer executed the contract with only 
minority support for the Union among his employees. Cf. LL.G.W.U. v. N.L.R.B., 366 
US. 731 (1961). Petitioner erroneously states that “it was made clear to the Board 
and to its examiner that the practice of the UMW is to secure signatures to its agree- 
ment by employers and then enlist those employers’ employees as UMW members . . ae 
(Br. 15, n. 7). Had petitioner charged and proved a single instance of this alleged 
practice, it would have made out a violation — but not of Section &(e) and not by the 
Protective Wage Clause. (We assume that petitioner means to imply that solicitation of 
employee support, not simply union membership, is deferred until after signing of the 
agreement.) 
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merely checked on whether the prospective seller had signed the contract 
and that signatories were prima facie considered to have met union stand- 
ards (Pet. Br. 29-30) does not establish an illegal object for the clause itself. 


Petitioner urges that there is no standard by which to determine if 
nonsignatory operators have produced coal under conditions as favorable 
to employees as those provided in the contract (Br. 30-31). But this Court 
in Meat & Highway Drivers, supra, established such a standard: the labor 
costs of the employer receiving the subcontract (118 U.S. App. D.C. at 293, 
n. 15, 335 F.2d at 715, n. 15). If the labor costs of the nonsignatory 
producer are equal to those of operators under the contract, union Stand- 
ards are not undercut by purchases from him and the economic incentive 
for contracting out is removed (ibid.).% Thus, a nonsignatory need not 
show that he provides benefits for his employees equivalent to the UMW 
Health and Welfare Fund. It is sufficient if the cost of his wages and 


fringe benefits equal those of signatory operators under the contract, in- 
| 
cluding the welfare royalty of 40 cents a ton. 


Petitioner’s main contention before the Board was that the Union’s 
“real concer is not with protecting the labor standards set up under the 


18 Local 437, IBEW, 180 NLRB No. 32, 73 LRRM 1310 (1969), cited by petitioner 
(Br. 29), is distinguishable on this ground. There the subcontracting clause was con- 
strued to require identical contract terms, including union recognition, rather than sim- 
ply equal labor costs. Cf. also Retail Clerks Int'l Ass'n, Local 899, 166 NLRB 818, 
823-824 (1967), enf'd. 404 F.2d 855 (CA. 9, 1968). 


19 Petitioner urges that there are at least two official wage standards prevailing un- 
der the agreement, as amended, referring to an oral stipulation of counsel that to some 
extent wage differentials previously existing between northern and southern operators 
had been carried over into the national agreement, supra, p. 5, n. 4. Consequently, 
petitioner argues that it is unclear which wage norm would apply (Br. 30). On its face, 
it would appear that the wage scale applicable to the particular signatory operator is 
the cost standard against which he would measure the labor conditions of operators 
from whom he seeks to purchase coal. 
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basic contract, but with bringing more operators and their employees within 
its orbit, and that the basic purpose of the Protective Wage Clause is to 
drive the unorganized segment of the industry into the Union’s arms rather 
than to preserve labor standards” (A. 215). In support of this theory peti- 
tioner introduced evidence intended to establish that union representatives 


permitted. operators to sign the basic agreement with oral understandings 


that the operators would not live up to its terms. 


The Trial Examiner and the Board properly refused to predicate a find- 
ing that the Protective Wage Clause violated Section 8(e) on this evidence 
(A. 215-216, 219-220). One of the union representatives to whom an offer 
of such an oral understanding was attributed was dead at the time of the 
hearing, another denied the testimony of petitioner’s witnesses (A. 215-216; 
273, 405-411, 418-421). Testimony of the president of Dixie Mining, Rob- 
ert Holcomb, conceming an alleged offer was not corroborated by company 
witness Thomas Ratliff although Ratliff was allegedly present when the 
offer was supposedly made (A. 216; 253-254). Ratliff in turn testified 
about an offer from the union representative since deceased, but admitted 
that he knew the representative had no authority to make it (A. 216; 273- 
274, 303, see also A. 413-414). 


Other testimony introduced by petitioner was from operators who tes- 
tified that while they were signatories of the Union’s contract they failed 
to comply with it. However, as the Trial Examiner pointed out, there was 
insufficient evidence that the Union was aware of or acquiesced in these 
contract breaches (A. 216; 416-418). Some of the witnesses admittedly 
had their contracts cancelled by the Union, or cancelled them under pres- 
sure; others were sued by trustees of the Union’s Welfare and Retirement 
Fund and had judgment entered against them for their failure to make pay 
ments into the fund as required by their contracts (A. 216; 314-315, 322- 
323, 325-326, 334-335, 341, 377, 379-380). In its brief to this Court, pe- 
titioner appears to have dropped much of its reliance on the above evidence. 
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| 
Finally, there is no merit to petitioner’s contention that the testimony 
of Union Representative Carson Hibbitts constitutes an admission that the 
purpose of the Protective Wage Clause was to promote union organization, 
rather than to prevent the undercutting of labor standards and the subcon- 
tracting of unit work (A. 216). Asked what he told local union officials 
as to the purpose of the clause, Hibbitts testified (A. 216-217; 425): 


We would sign a contract with these coal companies 

and they would go out and lease out some land and 

buy nonunion coal and throw it on the market as un- 
ion coal and cut their own employees off. And the 

coal companies were chiselling on their men. It was 

put in there to protect the union and the membership 
of the union. 


The Trial Examiner properly read this testimony “as completely con- 
sistent with the avowed purpose of the clause, and consistent with other 
testimony in the record . . . and with the original stipulation in this case, 
that the Protective Wage Clause is directed at restoring employment oppor- 
tunities to employees covered by the contract which they were losing be- 
cause cheaper labor was making it more profitable for signatory operators 
to buy cheap coal than to produce their own” (A. 217). 
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CONCLUSION 


For the foregoing reasons, the Board respectfully submits that the peti- 


tion to review the Board’s order dismissing the complaint should be denied. 


ARNOLD ORDMAN, 
General Counsel, 
DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
GLEN M. BENDIXSEN, 
MARION GRIFFIN, 
Attorneys, 
National Labor Relations Board. 
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SUPPLEMENTAL APPENDIX 
The following portions of Intervenor’s Exhibit 2, **1963 Census of 


Mineral Industries,” were designated by the Board but were omitted from 
the Appendix:* 


grtusiNOUS COAL AND LIGNITE MINING 12A-9 


TABLE 2A. General Statistics by Geographic Areas and Type of Operation: 1963 and 1958 


1221.—-BITUMINOUS COAL 


ot ration 


United States, ' 
1,143 132,046 752,491 642,338 | 1,578,078 | 991,083 2,358 ,326 285,933 | 2,592,321 


2,242 |? 131,902 |? *751,606 642,721 | 2,577,469 | 983,823 | $2,358,398 | 7529, 2285, 720 |1,590,762 


27,650 26,797 83,376 | 45,393 116 ,<89 ; 72,068 
135,625 x 122,598 250,107 | 99,760 323,<51 7 | 267,203 
Auger 1,969 1,889 7,092 4,729 9,786 5,962 
Strip-pit anc 
underground. . z 1,605 1,678 4,162 2,842 5,222 7 7 2,606 
Strip-pit and 


QUEET. cece eens 5,159 4,997 16,534 8,110 22,035 22,549 
Other combina 


TAM. ceceuee oe 9,578 7,631 15,452 9,319 24,255 ° 7 22,108 
Mines with prepa- 
ration plants: 
With aechanical 
cleaning: | 
Strip-pit...-- 243,498 
- 768,339 


28,095 
13,%9 


355 


68 


10 
See footnotes at end of table. 


*To some extent these materials overlap with portions of the same exhibit designated 
by petitioner and appearing at pages 466-469 of the Appendix. 


” BITUMINOUS COAL AND LIGNITE MINING 


TABLE 2A. General Statistics by Geographic Areas and Type of Operation: 
1963 and 1958—Continued 


Production, development, 
ee 


Geographic area and type 
of operation? een . 
otal i} 
Payrol 
@ more 
(oumber)| (number) | ($1,000) 


Type of Operation—Continued 
Producing estadlisrments —Con. 


Mines with preparation plants— 
Continuec 


With mechanical crushing, 
screening, or sizing only— 
Continued 
Underground: 
With crushing.+--+esssees 72,79 93,876 20,799 
With screening or sizing . 
only---e+ *12,691 *16,931 4,269 
WUgeT er esceecccceceee 3,692 1,092 
Strip-pit and suger.- , 4,736 10,502 
Other combinations..ccc-se+ 906 11,522 2,626 


1211. —BITUMINOUS COAL—Continued 


Preparation plants only: 
Mechanical cleaning-- 211,168 38,998 
Mechanical crushing-- °52,5221 13,319 
Mechanical screening and 
sizing OMLY-corecscereceeecs 7,629 1,644 


. 
Nonproéucing estadliahments..--«++ 7 - 


Standard Notes: - Representa zero. (D) Withheld to avoid disclosing figures for individual coapanice. (NA) Not available, (X) Not applicadie. 
‘General statictics for rane States are not shown separately in this table in order to avoid dteclocing figures for individual companies or because of the 
relatively onall size of the statistics. Such States are shovn below for 1958, with the number of eatablistmente in each State (and in parentheses the number of 
employees or employment-size range): ! : 
SIC 1211, Bituminous Coal: Massachusetts (100-249 central office enployecs); New York (50-99 central office employees); Georgia, 3 (6); Montana, 19 (55); New 

'Mexico, 18 (209); Arizona, < (3); iCalifornie (0-4 central office amployees). 
SIC 1212, Lignite: North Dakota, 43 (342); South Dakota, 1 (0-5); Texas, 3 (100-249); Montana, 11 (20-49); California, 1 (5-9), 
SIC 1213, Bituminous Coal Mining Services: Indiana, 3 (10-19); Tliinots, 3 (5-9); Iowa, 9 (10219); Tennessee, > (16); Arkansas, 1 (0-4); Oklahoma, 3 (5-9); 

New Mexico, 3 (5-9); Arizona, 2 (0-4); Washington, 2 (0-4). ' 

2For all State totale represents net production of coal (the clean-coal equivalent of all coal mined, based on the location of the mine); for all type of 
operation statistics represents gross shipments of coal. 

In addition, net production in other industries emounted to 201 thousand tons for the United States; with 153 thousand tons in Ohio, and 48 thousand tons in 
Pennsylvanian and Indiana. 

‘includes data for employees at central offices and related facilities in California. 

Includes dato for separately reported central offices and related facilities. These were not Aietributed by type of operation. For 1963, the United States 
total includes 3,785 much employees with a payroll of $31,804 thousand. 

‘Includes date for 2 oF less lignite operations vith less chan 10 employees for which data by type of operation could not be secregeted from those for 
Ditupinous coal operations without disclosing figures for individual companies. 

7Includen data for production in other industries. The combined tonnage for such production in Pennsylvania «1d Indiana was 48 thoucand Tons. “ 

SNct shown cince the cost of supplies, purchased Tuele and electric energy, contract work, and purchased machinery inavalled exceeds capita expeaditures. 

%Coal mined by the Bituminous Coal Mining Servicee Industry de included in the production ehown for the Bituminous Cons and Lignite Industries. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Intervenors, the questions presented 
are: 


1. Does the Protective Wage Clause, a union standards 
clause, which the Trial Examiner and the National Labor 
Relations Board have found to be germane to the economic 
integrity of the principal work unit, and seeks to protect 
and preserve the work and standards the Union has bar- 
gained for, being primary in effect and intent, violate 


§8(e) of the National Labor Relations Act, 29 U.S.C. 
§ 158(e). 

2. Are the Findings of Fact by the Trial Examiner, as 
adopted by the National Labor Relations Board, supported 
by substantial evidence and therefore conclusive. 
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COUNTER-STATEMENT OF THE CASE 


‘A determination of the validity of the Protective Wage 
Clause? as contained in the National Bituminous Coal 
Wage Agreement of 1950, as amended, effective December 1, 
1958, under $S(e) of the National Labor Relations Act, as 
amended: is the subject matter of this litigation.* 


History of the Litigation 


These proceedings, now in their eighth year, commenced 
November 29, 1962 (J.A. 2). On a stipulated record, the 
cause was brought directly before the National Labor Re- 
lations Board (hereinafter denominated ‘‘the Board’’), 
which adjudged the Protective Wage Clause in violation 
of $8(e) of the Act. 144 N.L.R.B. 228 (1963). 


On April 2, 1964, the Union negotiated the 80-Cent 
Clause as a surrogate. The Board, on motion to determine 


1B. It is reeognized that when signatory operators mine, prepare, procure, 
or aequire under subcontract arrangements, bituminous coal mined under 
terms and conditions less favorable than those provided for in this con- 
tract, they deprive employees of employment opportunities, employment con- 
ditions and other benefits which these employees are entitled to have safe- 
guarded, stabilized and protected. Accordingly, the Operators agree that 
all bituminous coal mined, produced, or prepared by them, or any of them, 
or procured or acquired by them under a subcontract arrangement, shall be 
or shall have been mined or produced under terms and conditions which aro 
as favorable to the employees as those provided in this Contract. 

‘*Proeured or acquired under a subcontract arrangement’’ means any con- 
tract, lease, license, agreement, arrangement or understanding pursuant to 
whieh the signatory operator acquires coal, either as principal or agent, di- 
rectly or indirectly from a producer to the then subject signatory for delivery 
to a person other than such signatory. (J.A. 72-772). 

The complete Protective Wage Clause, as contained in the National Bitumi- 
nous Coal Wage Agreement of 1950, as amended, effective December 1, 1958, 
is set forth at Appendix 1, infra. 


229 U.S.C. § 158(e). 


3 References herein are to either the Joint Appendix (J.A.) in Nos. 18,863 
and 18,952 containing the original stipulated record in this cause; or to tho 
Appendix (A.), which includes all matters subsequent to the remand by this 
Court in Lewis v. N-L-E.B., 122 U.S. App. D.C. 18, 350 F.2d 801 (1965). 
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compliance, found the 80-Cent Clause in violation of § 8(e) 
of the Act, Member Jenkins dissenting. 148 N.L.B.B. 249 
(1964). On petition to review both orders, the Court of 
Appeals remanded the case to the Board for proceedings 
in accordance with its opinion, in the light of recent deci- 
sions by that Court. Lewis v. N.L.R.B., 122 U.S. App. D.C. 
18, 350 F.2d 801 (1965). 


Following remand, the Board in turn remanded the cause 
to the Regional Director to receive additional evidence.* 
On May 11, 1966, Dixie Mining Company, Petitioner herein, 
intervened (See Record). In the spring of 1967, hearings 
were held before Trial Examiner Frederick U. Reel. On 
June 20, 1967, he filed a decision upholding the validity of 
the Protective Wage Clause and dismissing the Complaint 
(A. 206-217). 


On November 4, 1969, the Board, Member Jenkins con- 
curring and Chairman McCulloch dissenting, filed its Sec- 
ond Supplemental Decision and Order agreeing with the 
ruling of the Trial Examiner (A. 218-229). 


4On March 3, 1966, the Board directed that the record in the proceedings 
be reopened for the purpose of receiving additional evidence bearing on the 
following issues: 


(1) the scope of the ‘‘work unit’’ or ‘‘units’’, as the case may be, 
covered by the Protective Wage Clause; 

(2) whether employees in the ‘‘work unit’’ or ‘‘units’’ having ‘‘pri- 
mary interest’? in regulating the purchase of ‘‘supplemental coal’” be 
cause the unit includes employees of employers, who taken together, have 
the capability of mining and producing all grades, types, and quantities 
of coal in the quantities which one or another employer in that unit may 
be required to purchase in order to enable it to obtain and fulfill sales 
orders ; 


(3) whether, notwithstanding the ‘‘primary interest’’ of employees in 
restricting the freedom of their employers to make purchases of ‘‘sup- 
plemental’’ and ‘‘substitute’’ coal, the Protective Wage Clause bears 
only an incidental relationship to protecting the work standards provided 
in the National Bituminous Coal Wage Agreement of 1950, as amended, 
because, cither by effect or design, the Clause operates to compel the 
unorganized segment of the industry to become signatory to the Agree- 
ment. (A. 202-205). 
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Subsequently, Dixie Mining Company petitioned the 
Sixth Cireuit, United States Court of Appeals, to review 
the decision of the Board (See Record). After permitting 
intervention, the Sixth Circuit, upon motion, transferred 
the cause to the United States Court of Appeals for the 
District of Columbia Circuit (See Record). 


The Board construed Lewis v. N.L.R.B., 122 U.S. App. 
D.C. 18, 350 F.2d 801 (1965) to require no further consid- 
eration of the S0-Cent Clause. In the meantime, the case 
developed independently and, following hearings, the Board 
upheld the Trial Examiner, finding that the 80-Cent Clause 
was a union signatory clause designed to increase union 
jurisdiction. International Union, United Mine Workers 
of America, 165 N.L.R.B. 467 (1967). On cross petitions 
to review and enforce the decision of the Board, this Court 
remanded the case to the Board. International Union, 
United Mine Workers of America, et al. v. N.LR.B., 130 
U.S. App. D.C. 244, 399 F.2d 977 (1968). No further action 
was taken by the Board until April 24, 1970, when it re- 


manded the cause to the Regional Director for further 
hearings. 


Collective Bargaining in the Bituminous Coal Industry 


The history of collective bargaining in the bituminous 
coal industry demonstrates a multi-employer pattern. 
From 1898 to 1927 the United Mine Workers of America 
negotiated agreements, first with operators in the Central 
Competitive Field (Ohio, Indiana, Tlinois and West Vir- 
ginia). These agreements set the pattern for negotiations 
in other areas of the country between various districts of 
the Union and local associations of coal mine operators 
(J.A. 15). 


From 1934 through 1940, agreements were negotiated 
with operators in the Appalachian area, which served, as 
the Central Competitive Field agreements had earlier, as 
a pattern for the remainder of the industry. In 1941, the 
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Appalachian operators split into northern and southern 
groups, signing separate agreements with the United Mine 
Workers of America. Despite this split among operators, 
a uniform national agreement was negotiated for the indus- 
try in 1945. All agreements since that time, including 
those signed by Government officials during periods of 
Government seizure, have been on a uniform national basis 
(J.A. 15, 16). 


The division of operators in the Appalachian area per- 
sisted until March 1, 1968, when Southern Coal Producers’ 
Association joined Bituminous Coal Operators’ Association. 
Prior thereto, most of the northern group dealt with the 
Union through the Bituminous Coal Operators’ Association. 
Southern operators in negotiations with the Union were 
represented by the Southern Coal Producers’ Association. 
Many midwestern operators negotiated with the Union 
through local associations (J-A. 16). 


Union Efforts To Restrict Purchases of Substitute Coal 


It has been stipulated (J.A. 97) that the United Mine 
Workers of America have long sought to preserve work 
opportunities for the employees they represent by negotia- 
tion of contractual restrictions upon the ‘“‘contracting-out”’ 
of work. Such provisions are contained in the Appalachian 
Wage Agreement of 1941 and the Kanawha District Agree- 
ment of 1941 (J.A. 17). Because coal operators were in- 
dulging in a practice of leasing out coal mines to non- 
signatories, as a subterfuge to avoid the provisions of 
existing agreements, efforts were made by the Union to 
preserve the working standards which the Union had bar- 
gained for. A Directive Order of the National War Labor 
Board of June 18, 1948, provided that each agreement 
should contain a specific prohibition against leasing mines 
as a subterfuge to avoid provisions of the contract (J.-A. 
18). Similar provisions were contained in $13 of the 
Ickes-Lewis Agreement of November 3, 1943, the National 
Bituminous Coal Wage Agreement of 1945, and the 1952 
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amendments to the National Bituminous Coal Wage Agree- 
ment of 1950 (J.A. 18). 


The Protective Wage Clause originally proposed by the 
United Mine Workers of America was rejected by the 
Bituminous Coal Operators Association (J.A. 19, 25). A 
revised Protective Wage Clause was resubmitted by the 
Tnion, together with a covering letter, on November 25, 
1958 (JA. 28-34). The letter, addressed to the President of 
the Bituminous Coal Operators Association, effectively de- 
scribes the Union’s intention in proposing the Protective 
Wage Clause. 


[It] was done because it has become mandatory that 
the Union find a way in which to protect its members 
employed in the bituminous coal industry against the 
ever-encroaching evils and practices of subcontracting, 
. .. Subcontracting by signatory operators . . . vitally 
affects our members because it progressively under- 
mines our members’ tenure of employment and results 
in removing and withdrawing from them more and 
sure work and hence more and more jobs are lost to 
them. 


As is well known to you, many signatories of the 
present National Agreement, indeed members of your 
own association, have been, and presently are, guilty 
of such nefarious practices, thus lending aid and com- 
fort and indeed becoming assisting parties to those 
who seek to deface and lower our standard of wages, 
hours, safety requirements, work opportunities and 
other benefits. Our members are entitled to have these 
standards and benefits protected and safeguarded by 
contract and this we now in their behalf seek to do. 


Through the years the Mine Workers have tradi- 
tionally, and consistently sought to obtain for its mem- 
bers contractual safeguards for these wage and work 
standards, job opportunities and other benefits, which 
have been achieved only after long and difficult ex- 
periences in the bituminous coal fields. (J.A. 33, 34). 


Following execution of the National Bituminous Coal 
Wage Agreement on December 1, 1958, John L. Lewis 
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issued a statement describing the purposes of the Protec- 
tive Wage Clause. 


The wage and work standards, job opportunities and 
other benefits to which our members are now contractu- 
ally entitled have been achieved only after long and 
arduous years of experience in the coal fields .... 
This the Union seeks to accomplish by the terms of the 
Protective Wage Clause... (J.A. 78, 79). 


Indicative of the specifie purpose of the Protective Wage 
Clause to prohibit purchases of substitute coal, John L. 
Lewis in the same statement said: 


Since the signatory captive mine Operators consume 
their own entire output of coal and are not engaged in 
the commercial field, the Protective Wage Clause is 
not included in the contract as executed by them. 
(J.A. 78, 79). 


The stipulated record contains an affidavit of John L. 
Lewis, wherein he states that the Protective Wage Clause 
was demanded and negotiated by the Union for the express 
purpose of protecting the jobs of members of the Union 
who were being exploited by the abuses which he described 
in paragraph six of his affidavit. These abuses consisted 
of signatory producers regularly purchasing coal from 
mines operated under substandard labor conditions, solely 
because of a cost differential. Lower production costs in 
substandard mines, due to lower wages, absence of contri- 
butions to any welfare fund or the provision of similar 
benefits, lax observance of safety requirements and gen- 
erally lower standards in working conditions were respon- 
sible for this differential. These purchases occurred even 
though the buying producer had ample capacity available 
to mect his customers’ requirements. As a result, the buy- 
ing producer’s employees were laid off and denied employ- 
ment opportunities which would have been available had 
their employer elected to produce the coal himself rather 
than purchase it from a substandard supplier (J.A. 90, 91). 
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Charts and tables contained in the stipulated record 
amply demonstrate the decline in employment in the bitumi- 
nous coal industry (J.A. $3), the decrease in bituminous 
coal production (J.A. $2), the percentage of total capacity 
being utilized in the industry (J.A. $6), and the amount of 
purchased coal in the industry (J-A. 92-96).° 


Evidence Adduced at Hearing 


Subsequent to remand by the Court of Appeals ° and fol- 
lowing the Board’s determination to reopen the record to 
take additional evidence on certain issues,’ General Coun- 
sel, who bore the burden of proving the illegality of the 
Clause, offered in evidence statistical records of Bitumi- 
nous Coal Operators’ Association and Southern Coal Pro- 
ducers’ Association for the years 1962 and 1963 (A. 463, 
464). It is important to note, as the Trial Examiner noted, 
that General Counsel conceded that these exhibits ‘‘are 
the only ones we could get after a year of trying to come 
up with some meaningful figures which would relate to 
Point 2 of the remand.’’ (A. 206, at 211). The statistical 
chart of production, purchases, sales, and capacity of mines 
operated by the Bituminous Coal Operators’ Association’s 
commercial members showed that in 1962 the production of 
coal from their own mines was approximately 12 per cent 
below capacity (A. 463). Total purchases of coal amounted 
to approximately 8.7 per cent of total capacity. Critically 
important was that 7.8 per cent of total capacity consisted 
of coal purchased from other than Bituminous Coal Op- 
erators’ Association members. Thus, Bituminous Coal Op- 
erators’ Association members purchased coal within the 
bargaining unit to the extent of 0.9 per cent of total ca- 


5 Contrary to Petitioner’s contention, Exhibit 20 (J.A. 92-96) does not 
show whether the purchases of Peabody Coal Co. wero ‘‘substitute’’ or ‘‘sup- 
plemental’’ coal. 


6 Lewis v. N.L.R.B., 122 U.S. App. D.C. 18, 350 F.2d 801 (1965). 


7 See footnote 4, supra, page 3. 
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pacity. On the other hand, substitute coal was purchased 
to the extent of 7.8 per cent of total capacity. 


During the year 1963 the same ratio existed. Production 
plus purchases was less than the capacity of their mines, 
even with respect to the various grades of coal. Approxi- 
mately 80 per cent of all coal purchased was derived from 
sources other than members of the Bituminous Coal Op- 
erators’ Association (R. 463). 


General Counsel’s Exhibit No. 7 (A. 464) presented the 
same type of statistical records with respect to the South- 
ern Coal Producers’ Association. In the year 1962, produc- 
tion plus purchases was less than total capacity of the 
mines. More important, approximately 92 per cent of all 
coal purchased was bought outside the Association’s mem- 
bers. Employees of members of the Association were thus 
deprived of the job opportunities of producing available 
coal, 


No evidence was offered by either General Counsel or 


Dixie Mining Company to show that these purchases of 
substitute coal were from producers maintaining equal or 
greater standards than those contained in the National 
Bituminous Coal Wage Agreement of 1950, as amended, 
December 1, 1958. 


It is important to note, with respect to the brief of 
amicus curiae, that these exhibits do not include captive 
tonnage (A. 465). 


Even in 1963, the total production plus purchases from 
its own members of Southern Coal Producers’ Association 
was 485,000 tons less than total capacity. Despite the lack 
of full production, purchases were made outside the Asso- 
ciation in a de minimis amount which exceeded capacity. 


There can be no question but that the exhibits offered by 
General Counsel which were the only “‘meaningful figures’? 
he could produce, definitively demonstrated the purchase 
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of “‘substitute’’, not ‘‘supplemental’’ coal by the major 
multi-employer associations. 


Intervenors complain that the breakdown of tonnage con- 
tained in these exhibits fail to show the specific grades and 
types of coal. On the contrary, these exhibits show a break- 
down of metallurgical coal into three categories and an 
additional itemization of steam and other coal (A. 463, 464). 
The capacity of mines is shown only in a total figure. But 
again we must stress: the burden of proving the illegality 
of the Clause by statute rests with the General Counsel and 
Intervenors on his behalf. 


The purpose of the Protective Wage Clause, as delineated 
by Clarence E. Beane, President of District 30, United Mine 
Workers of America, was: 


Q. Mr. Beane, are you familiar with the clause in the 
195S Bituminous Coal Wage Agreement known as the 
protective wage clause? 

Yes. 


Q. Did you have occasion to explain the purpose of 
that clause to your membership or groups of members 
in your district? 

A. Several times. 


° s » ° ad . . * * 


Taran ExaMINer: What did you tell the people was 
the purpose of the protective wage clause? 

Tue Wirsxess: I told them that it was placed in the 
contract by the union negotiators and it was for the 
protection of the members of the United Mine Workers 
of America. 


Terran Examrsee: Tell us what you told the officers of 
the locals the purpose of the protective wage clause? 

Tue Wirsess: I pointed out that this clause had 
been—we had been informed by our International Of- 
ficers that this clause was put in the contract for their 
protection in order to get more of the men back to 
work. There was large unemployment members at that 
time. We felt that if they mined their own coal they 
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would—their jobs would be more secure, more would 
be working. 


By Mr. Combs: 


Q. What did—do you mean by ‘‘they.”’ 

A. The members of our union. The unemployed 
members and of course, the working members. But 
we were referring to those unemployed members on the 
panel. 

TriaL EXaMINER: What did vou tell the members as 
to what had brought about the insertion of the— 

Tur Witxess: They knew about it but we pointed 
out to them we had large layoffs and a great number 
of miners unemployed and this was due to the fact that 
they were buying coal. 

TrraL EXaMINER: Who is ‘‘they.”’ 

Tue Witness: The signatory operators were buying 
coal from other operators that was mining coal under 
sub-standard conditions. (A. 433, 434). 


As quoted by the Trial Examiner in his opinion (A. 206, 
at 216), Carson Hibbitts, a witness for Respondent, United 
Mine Workers of America, testified: 


Q. Did you ever tell the local officers what the pur- 
pose of the protective wage clause is? 

A. I suppose I have. 

Q. What did you tell them was its purpose? 

A. We would sign a contract with these coal com- 
panies and they would go out and lease out some land 
and buy non-union coal and throw it on the market as 
union coal and cut their own employees off. And the 
coal companies were chiselling on their men. It was 
put in there to protect the union and protect the mem- 
bership of the union (A. 425). 


The need for this protection had been obvious for many 
years. In fact, the Union in 1952 had negotiated a con- 
tract which specifically referred to the seniority of em- 
ployees idled due to reduction in working forces (J.A. 58 
at 61). 
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Notwithstanding the intent of the Protective Wage 
Clause, this Court evidenced interest in its effect. Robert 
Holeomb, President of Intervenor-Dixie Mining Company, 
testified that the effect of the Protective Wage Clause was 
not to compel his company to become a signatory operator 
or to go out of business (A. 244, 257). He testified that 
Dixie was able to sell their coal elsewhere (A. 257). Clyde 
D. McDowell, another witness for Intervenor-Dixie Mining 
Company, testified that several companies had gone out of 
business for economic reasons, but he couldn’t think of any 
company that had gone out of business because of the Pro- 
tective Wage Clause (A. 346). The Trial Examiner inter- 
rogated Orville Oney, signatory operator from 1953 to 
1959, when he became a non-signatory (A. 372, 377) as 
follows: 


What difference did the change from signatory to 
non-signatory make in your operations or marketing, 
if any? 

A. It didn’t make any. (A. 377). 


An additional witness, operator Ed Worley, testified that 
cancellation of his contract with the union did not sig- 
nificantly affect his operations (A. 341). 


Charles F. Trivette claimed to have been a signatory 
operator from 1956 to 1959 (A. 382). Although he could 
have produced all the coal that the preparation plant could 
handle, instead, in 1958, he subleased three mines that were 
non-signatory and purchased their coal (A. 388, 389). This 
is a clear admission of a signatory operator purchasing 
substitute coal. 


Intervenor-Dixie Mining Company alleged that the Pro- 
tective Wage Clause was a union signatory clause. In a 
vague attempt to demonstrate this view, they alleged that 
union representatives engaged in ‘‘sweethearting”’, that is, 
permitting operators to sign contracts with the understand- 
ing that they would not be required to live up to the terms. 
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‘As the Trial Examiner noted, having had an opportunity 
to observe the demeanor of the witnesses, each of these in- 
stances were specifically denied. Mr. Ratliff’s testimony 
that he had been promised a loan from The National Bank 
of Washington turned out to be an offer of assistance to 
procure a Small Business Administration loan (A. 420, 
421). Robert Holcomb, President of Intervenor-Dixie Min- 
ing Company, testified to an alleged conversation with Car- 
son Hibbitts involving ‘‘sweethearting’’. As noted by the 
Trial Examiner, despite the fact that Mr. Ratliff, another 
witness for Dixie Mining Company, was present, no attempt 
was made by Intervenor-Dixie to corroborate this event 
(A. 206 at 215, 216). It was specifically denied by Carson 
Hibbitts. 


Furthermore, it was established that union representa- 
tives had no authority to inspect coal operators’ books 
and records (A. 402, 430). Union representatives would 
have no knowledge of the payment of wages less than 
union scale unless a grievance was registered by one of 
the workers (A. 400, 401, 403). Eighty-five per cent of 
grievance cases concerning wages were generally worked 
out between the individual worker and his employer before 
any formal grievance was registered (A. 326, 401, 402). 
In no case did a union representative fail to process a 
grievance involving the failure of a coal operator to pay 
the required wage rate (A. 403).* 


For the most part, Intervenors succeeded only in proving 
that the National Bituminous Coal Wage Agreement of 
1950, as amended, December 1, 1959, resulted in causing 


8 Mr. Ratliff, a witness for Dixie Mining Company, and owner of a prepara- 
tion plant, complained that after the effective date of the Protective Wage 
Clause, signatory operators would only ask him if he was a signatory, not 
whether he maintained the same or better standards of working conditions. 
In contract discussions with the Union, however, Ratliff sought a lesser wage 
scale and lower royalties (A. 295, 297). It further appeared that this owner 
of a preparation plant subleased to others mining property (A. 299). In 
addition, his company belonged to an association, the overwhelming percentage 
of whose members were coal producers (A. 291, 292). 
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a number of signatory operators to become nonsignatories. 
Their own witnesses demonstrated that the Protective Wage 
Clause had no bearing on their business. 


On November 4, 1969, the National Labor Relations 
Board adopted the findings, conclusions and recommenda- 
tions of the Trial Examiner (A. 218-222). From this 
decision Petitioner, Dixie Mining Company, seeks review. 


STATUTES INVOLVED 


Section S(e), National Labor Relations Act, as amended, 
29 U.S.C. $158(e): 


(e) It shall be an unfair labor practice for any labor 
organization and any employer to enter into any con- 
tract or agreement, express or implied, whereby such 
employer ceases or refrains or agrees to cease or 
refrain from handling, using, selling, transporting or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void: Pro- 
vided, That nothing in this subsection shall apply to 
an agreement between a labor organization and an 
employer in the construction industry relating to 
the contracting or subcontracting of work to be done 
at the site of the construction, alteration, painting, 
or repair of a building, structure, or other work: 
Provided further, That for the purposes of this sub- 
section and subsection (b)(4)(E) of this section the 
terms ‘‘any employer’’, ‘‘any person engaged in com- 
merce or an industry affecting commerce’’, and ‘‘any 
person’’ when used in relation to the terms ‘‘any 
other producer, processor, or manufacturer’’, ‘‘any 
other employer’’, or ‘‘any other person’’ shall not 
include persons in the relation of a jobber, manu- 
facturer, contractor, or subcontractor working on 
the goods or premises of the jobber or manufacturer 
or performing parts of an integrated process of pro- 
duction in the apparel and clothing industry: Pro- 
vided further, That nothing in this subchapter shall 
prohibit the enforcement of any agreement which is 
within the foregoing exception. 
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SUMMARY OF ARGUMENT 


Work preservation clauses, like the one involved herein, 
if primary in intent, object and effect, are outside the 
proscription of Section 8(e) of the National Labor Rela- 
tions Act. The issue is whether the union’s objective is 
preservation of work for the employees of the primary 
employer, or is it tactically calculated to satisfy union 
objectives elsewhere. If the former, it is primary and, 
no matter how severe the impact on neutral employers, 
the activity is not transferred into a secondary objective. 


No determination of primary or secondary activity can 
be made without first ascertaining the proper work unit. 
United Mine Workers of America contends that the ap- 
propriate ‘‘work unit’’ is the totality of workers covered 
by the same contract. The Trial Examiner and the Board 
have determined that the proper work unit is the various 
multi-employer associations and individual operators with 
whom the union has contracted. In either case, the evi- 
dence adduced at trial disclosed the activity to be primary, 
as substitute coal was being purchased outside the collec- 
tive bargaining unit. 


The evidence elicited at trial amply supports the find- 
ings of the Trial Examiner, which were adopted by the 
Board. The union’s intent was to preserve and protect 
the jobs of employees of employers within the collective 
bargaining unit. This was particularly important where 
production was declining and substantial purchases of 
substitute coal were being made. Statistics demonstrated 
that the major multi-employer associations were engaged 
in the practice of purchasing substitute coal An inde 
pendent signatory producer, testifying for Intervenor-Dixie 
Mining Company, admittedly purchased coal from three 
nonsignatory mines, even though he could have produced 
the coal himself. 


The effect of the Protective Wage Clause was not to 
compel coal operators to become signatory to the contract. 
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In fact, many signatory operators became nonsignatory. 
Witnesses admitted that the clause’s effect did not put 
any coal operator out of business and nonsignatories were 
able to sell their coal elsewhere. 


An attempt to overcome this evidence by alleging that 
union representatives engaged in ‘‘sweethearting’’was un- 
successful. Not only was the testimony contradicted, but 
Intervenor-Dixie Mining Company failed to corroborate 
incidences thereof, even though the corroborating witness 
testified at trial. Union representatives had no knowledge 
that any signatory operators were paying wages less than 
union scale. Not only did they have no authority to ex- 
amine coal operators’ books and records, but knowledge 
of such fact would occur only if a formal grievance were 
brought to their attention. All such grievances were duly 
prosecuted. 


The conclusion is inescapable that the preservation of 
job opportunities for employees of primary employers 
was the design, intent, object and effect of the Protective 
Wage Clause. Therefore, the clause did not violate Sec- 
tion S(e) of the National Labor Relations Act. 


ARGUMENT 


Work Preservation Clauses, Primary in Intent. Object and 
Effect Do Not Violate § 8(e) of the National Labor Rela- 
tions Act 


The Protective Wage Clause is a union standards clause. 


It is recognized that when signatory operators mine, 
prepare or procure or acquire under subcontract ar- 
rangements, bituminous coal mined under terms and 
conditions less favorable than those provided in this 
contract, they deprive employees of employment op- 
portunities, employment conditions and other benefits 
which these employees are entitled to have safeguarded, 
stabilized and protected.” 


2 Protective Wage Clause, Par. B (J.A. 73). 
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This agreement that all bituminous coal procured or 
acquired by subcontract arrangement shall have been mined 
or produced under terms and conditions which are as 
favorable to the employees as those provided in the 
National Bituminous Coal Wage Agreement of 1950, as 
amended, December 1, 1958, does not violate §8(e) of 
the National Labor Relations Act. 


An intrinsic examination of the agreement manifests 
that it is a work preservation clause. Such clauses are 
valid and may be the subject of mandatory bargaining. 
National Woodwork Manufacturers’ Ass’n. v. N.L.R.B., 
386 U.S. 612, 642, 18 L. ed. 2d 357, 377, 87 S. Ct. 1250 
reh. den. 387 U.S. 926, 18 L. ed. 2d 985, 87 S. Ct. 2026 
(1967); Fibreboard Paper Prods. Corp. v. N.L.R.B.. 379 
US. 203, 13 L. ed. 2d 233, 85 S. Ct. 398 (1964); Local 
Union No. 98 of the Sheetmetal Workers’ International 
Ass’n. v. N.L.R.B., —— U.S. App. D.C. . F.2d 
—., 74 L.R.R.M. 2465 (decided June 18, 1970). 


Whether this clause falls within the proscription of 
$8(e) of the Act, or outside its ambit, is determinable 
only by a consideration of primary and secondary ac- 
tivity. National Woodwork Manufacturers’ Ass’n. v. 
N.L.R.B., supra. It is incumbent upon the General Counsel 
of the Board at trial to prove by a preponderance of the 
evidence that the activity was secondary, and therefore 
proscribed. 29 U.S.C. $160(c). 


The Supreme Court and this Court have authoritatively 
set forth the test for determining permissible primary 
activity and proscribed secondary activity in work preserva- 
tion and job recapture cases under $S(e) of the Act. 
National Woodwork Manufacturers’ Ass'n, v. N.L.RB., 
supra; Houston Insulation Contractors’ Ass'n. v. N.LRB., 
386 U.S. 664, 18 L. ed. 2d 389, $7 S. Ct. 1278, reh. den. 
387 U.S. 938, 18 L. ed. 2d 1005, S7 S. Ct. 2047 (1967); 
Local Union No. 98 of the Sheetmetal Workers’ Inter- 
national Ass’n. v. N.L.R.B., supra; Retail Clerks’ Inter- 
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national Ass'n. Local Union No. 1288, AFL-CIO v. 
N_L.R.B.. 129 U.S. App. D.C. 92, 390 F.2d 838 (1968) ; Meat 
and Highway Drivers, Dockmen, etc. v. N.L.R.B., 8 US. 
App. D.C. 287, 335 F.2d 709 (1964), and Orange Belt 
District Council of Painters, No. 48. AFL-CIO v. N.L.R.B., 
117 U.S. App. D.C. 233, 328 F.2d 534 (1964). The issue 
is whether the union’s objective was preservation of work 
of the primary employers’ employees, or was it tactically 
ealeulated to satisfy union objectives elsewhere ; whether 
the clause or its maintenance is addressed to the labor 
relations of the contracting employer vis-i-vis his own 
employees: National Woodwork Manufacturers’ Ass’n. V. 
N_L.R.B., supra; is the clause addressed to the labor 
relations of the subcontractor or the general contractor; 
will the clause directly benefit employees covered thereby 
and does it seek to protect the wages and job opportu- 
nities of the employees covered by the contract, or is 
it aimed merely at the union’s difference with another 
employer: Orange Belt District Council of Painters, No. 


48, AFL-CIO v. N.L.R.B., supra; is the clause germane 
to the economic integrity of the principal work unit or 
does it seek to protect and preserve the work and stand- 
ards the union has bargained for; Lewis v. N.L.R.B., 122 
U.S. App. D.C. 18, 350 F.2d 801 (1965). 


It is important to note that, if the activity is primary, 
no matter how severe the impact on neutral employers, 
it is not to be transferred into activity with a secondary 
objective. National Woodwork Manufacturers’ Ass’n. Vv. 
N.L.R.B., supra. Incidental secondary effect of primary 
activity does not render it illegal. Retail Clerks’ Interna- 
tional Ass’n., Local Union No. 1255, AFL-CIO v. N.L.R.B., 
supra. 


In order to determine whether the activity is primary 
or secondary the principal work unit must first be de- 
termined. Local Union No. 95 of the Sheetmetal Workers’ 
International Ass’n. V. N.L.R.B., supra. Wright, J., dis- 
senting, slip op. 17, 18. The Trial Examiner, in the 
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instant cause, has found that the work unit is synonomous 
or coextensive with the bargaining unit (A. 206, at 210). 
The Board has also adopted this view. The appropriate 
group of employees which a work preservation clause ought 
to protect will almost always be coextensive with the bar- 
gaining unit. Local Union No. 98 of the Sheetmetal Work- 
ers’ International Ass’n. v. N.L.R.B., supra, Wright, J., 
dissenting, slip op. p. 19. 

Akin to the construction industry, miners of bituminous 
coal do move from one employer to another. Seams run 
out; mines are abandoned. The United Mine Workers 
of America Welfare and Retirement Fund of 1950 grants 
pensions to classified bituminous coal miners who fulfill 
requirements of eligibility predicated in part on years of 
service in the industry and not limited to a specific em- 
ployer. 

We contend that the appropriate ‘‘work unit’’ is the 


totality of workers covered by the same contract. The 
Trial Examiner and the Board have held that the work 


unit is the various multi-employer groups and individual 
operators with whom the union has contracted. In either 
case, the evidence demonstrated that the Protective Wage 
Clause was a valid work preservation clause, its intent, 
object and effect being primary and therefore outside 
the proscription of §8(e) of the Act.’ 


The Findings of the Trial Examiner, Adopted by the Board, 
Are Supported by Substantial Evidence 


The law is clear. The sole function is to apply the 
evidence adduced at trial or lack of it by those having 
the burden of proof, to the tests hereinbefore set forth. 
If the findings of the Trial Examiner, adopted by the 
Board, are supported by substantial evidence, then they 


10 Petitioner’s contention that ninety-two per cent of signatory employers 
are individual contractors, even if accurate, gives no consideration to the 
number of employees of multi-employer associations, or to the tonnage which 
theso employces produce. Their percentage figure is thus not meaningful. 
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are conclusive. National Woodwork Manufacturers’ Ass’n. 
v. NLL.R.B.. 386 U.S. 612 at 646; N.L.R.B. v. Local Union 
No. 164, International Brotherhood of Electrical Workers, 
AFL-CIO, 388 F.2d 105, (3rd Cir. 1968). 

The Trial Examiner found that the ostensible purpose 
of the Protective Wage Clause was to prohibit the pur- 
chase of ‘‘substitute’”’ coal by a signatory operator from 
operators whose labor conditions enable them to sell more 
cheaply (A. 206 at 212). He further found that General 
Counsel ‘who bears the burden of proving the illegality 
of the clause’’ (A. 206, at 211) introduced certain sta- 
tistics which were ‘‘the only ones we could get after a 
year of trying to come up with some meaningful figures’”’ 
(A. 206 at 211). These statistics attest to the validity 
of the clause as applied to the major multi-employer units 
(A. 463, 464). They established that the clause had at 
least a potentially widespread lawful application and that 
when compared with its apparently lawful incidents, its 
argamentable illegal application was minor and incidental 
(A. 206 at 212). 

Bituminous Coal Operators’ Association members and 
Southern Coal Producers’ Association members engaged 
in the purchase of ‘‘substitute’’ coal in 1962 and 1963 (A. 
463, 464). In each year, except as hereinafter described, 
total production plus total purchases were less than ca- 
pacity. Almost all purchases were outside the collective 
bargaining unit (A. 463, 464). In 1963, Southern Coal 
Producers’ Association’s total production plus purchases 
exceeded capacity by a de minimis amount. However, this 
figure also demonstrated that total production plus total 
purchases from members within the collective bargaining 
unit was less than total capacity. Thus, even in 1963, 
Southern Coal Producers’ Association members engaged 
in the purchase of ‘‘substitute’’ coal. 

The Trial Examiner also found that Gencral Counsel 
failed to introduce any evidence as to the purchase of 
“‘supplemental’’ coal by independent producers (A. 206 at 
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210, 211). In fact, Charles Trivette, a witness for Inter- 
venor-Dixie Mining Company, testified that in 1958, while 
a sigaatory to the contract, he subscontracted and pur- 
chascd coal from three non-signatory mines, even though he 
could have produced the coal himself (A. 388, 389). Clear- 
ly, this evidence showed that independent producers en- 
gaged in the purchase of “‘substitute’’, not ‘‘supplemen- 
tal’’, coal. 


The evidence also demonstrated, and the Trial Examiner 
so found, that preparers of coal sold to other producers 
and that employees of signatory producers had a pri- 
mary interest in seeing to it that their employer did not 
purchase ‘‘substitute’’ coal.” 


In attempting to determine whether the Protective Wage 
Clause or its maintenance was addressed to the labor re- 
lations of the contracting employer vis-a-vis his own em- 
ployees, the Trial Examiner found that it did not compel 
non-signatories to become signatories to the contract. The 
testimony adduced overwhelmingly proved the primary 


intent of the union (A. 425, 433, 434). Testimony by In- 
tervenor-Dixie Mining Company’s witnesses proved that 


11 Dixie Mining Company's witness Ratliff, a preparation plant owner, testi- 
fied that his company had subleases and owned coal producing property (A. 
299). In addition, his company was a member of National Independent Coal 
Operators’ Association, the overwhelming percentage of members of which 
were coal producers, 


If Ratliff was a signatory, as he had been from 1947 to 1959 (A. 271), 
then his preparation plant employees, members of the union, could have 
engaged in economic coercion against him, if as a coal producer he engaged 
in the purchase of substitute coal. This would be true even though his 
preparation plant employees were not personally deprived of jobs, as the 
activity would be directed towards a primary employer. Houston Insulation 
Contractors’ Association vy. N.L.R.B. (No. 413, Armstrong Company). 386 
USS. 664, 18 L, ed. 2d 389, 87 S. Ct, 1278, reh. den. 387 U.S. 938, 18 L. ed. 
24 1005, 87 S. Ct. 2047 (1967). This would also be true even though Rathf 
as a coal producer was in a different bargaining unit than as a preparation 
plant owner. See Local Union No. 98 of the Sheetmetal Workers’ Interna- 
tional Ass'n. v. N.L.R.B., supra, Wright, J. dissenting, slip op. p. 1S, con- 
struing No. 413, Armstrong Company, supra, to have involved two local unions 
in different collective bargaining units. 
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the clause’s effect did not put any operator out of busi- 
Ness; nor compel them to become signatories. In fact, 
many signatories became non-signatories (A. 341, 372, 377, 
382). Non-signatories were able to sell their coal else- 
where (A. 257). 


Intervenor-Dixie Mining Company’s attempt to contra- 
dict overwhelming evidence as to the union’s intention by 
alleging that union representatives engaged in ‘‘sweet- 
hearting’’ was unsuccessful. The Trial Examiner, who had 
the opportunity to observe the demeanor of the witnesses, 
found that alleged incidents of ‘‘sweethearting’’ were not 
only contradicted but Intervenor-Dixie Mining Company, 
failed to corroborate incidents thereof even though their 
witness, allegedly present, also testified at trial (A. 206, 
at 215, 216). The same witness testified to a similar offer 
made by a deceased union representative and therefore 
not contradictable, but admitted knowing that the repre- 
sentative lacked authority to negotiate such an agreement 
(A. 273, 303). 


Evidence further disclosed that union representatives 
were not permitted to examine the books and records of 
the coal operators in order to determine whether the proper 
wage scale was being paid by signatory operators (A. 
402, 430). No proof was offered that they had knowledge 
of such facts. Eighty-five per cent of all grievances re- 
lating to wages were settled between employer and em- 
ployee (A. 326, 401, 402). Only when an employee referred 
a formal grievance to the union representative would the 
latter have knowledge of the fact (A. 400-404). Carson 
Hibbitts, a union representative, testified that all such for- 
mal grievances were prosecuted (A. 403). 


The evidence adduced at trial proved that the intent 
of the Protective Wage Clause was work preservation 
within the work unit as defined by the Trial Examiner. 
No evidence was adduced to prove that the union’s intention 
was tactically directed at anyone other than the primary 
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employers. The evidence disclosed that both multi-em- 
ployer associations and individual producers engaged in 
the purchase of ‘‘substitute’’, not ‘‘supplemental’’ coal. 
The effect of the Protective Wage Clause was not to com- 
pel coal operators to become signatory to the contract. To 
the contrary, many signatory operators became non-sig- 
natories and their business was not affected. 


The evidence overwhelmingly supported the findings of 
the Trial Examiner, which were adopted by the Board. 


CONCLUSION 


It is respectfully submitted that the decision of the Na- 
tional Labor Relations Board upholding the validity of 
the Protective Wage Clause and dismissing the Complaint 
should be affirmed. 


Epwarp L. Carey 

Harrison Cougs 

Wruarp P. Owens 

Cuar.es L. WipMan 

Water E. Gricrist 
900 Fifteenth Street, N. W. 
Washington, D. C. 20005 

Attorneys for Intervenors 
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APPENDIX 
Protective Wage Clause 


The United Mine Workers of America (which, as used 
in this Clause, includes all of its Districts, Local Unions, 
Officers or Agents) and the Operators signatory hereto 
affirm their intention to maintain the integrity of this con- 
tract in all of its parts. The objective of this contract is 
to provide the maximum possible continuity and stability 
of employment under the conditions set forth herein. The 
parties hereto agree that bituminous coal mines shall be 
so operated as not to debase or lower the standards of 
wages, hours, safety requirements and other conditions of 
work, established by this contract. The parties recognizing 
their obligation each as to the other to exercise all possible 
efforts and means to attain these objectives further agree 
as follows: 


A. During the period of this Contract, the United Mine 
Workers of America will not enter into, be a party to, 
nor will it permit any agreement or understanding cover- 
ing any wages, hours or other conditions of work appli- 
cable to employees covered by this Contract on any basis 
other than those specified in this Contract or any appli- 
cable District Contract. The United Mine Workers of 
America will diligently perform and enforce without dis- 
crimination or favor the conditions of this paragraph and 
all other terms and conditions of this Contract and will 
use and exercise its continuing best efforts to obtain full 
compliance therewith by each and all the parties signatory 
thereto. 


B. It is recognized that when signatory operators mine, 
prepare, or procure or acquire under subcontract arrange- 
ments, bituminous coal mined under terms and conditions 
less favorable than those provided for in this contract, 
they deprive employees of employment opportunities, em- 
ployment conditions and other benefits which these em- 
ployees are entitled to have safeguarded, stabilized and 
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protected. Accordingly, the Operators agree that all bi- 
tuminous coal mined, produced, or prepared by them, or 
any of them, or procured or acquired by them or any of 
them under a subcontract arrangement, shall be or shall 
have been mined or produced under terms and conditions 
which are as favorable to the employees as those provided 
for in this Contract. 


**Procured or acquired under a subcontract arrange- 
ment’’ means any contract, lease, license, agreement, ar- 
rangement or understanding pursuant to which the signa- 
tory operator acquires coal, either as principal or agent, 
directly or indirectly from a producer other than such 
signatory for delivery to a person other than such signa- 
tory. 


The obligation assumed hereunder shall not affect any 
agreement in effect as of the date of execution of this con- 
tract: Provided, however, that any operator signatory 
hereto who is a party to any agreement inconsistent with 
the obligations assumed hereunder shall not maintain such 
inconsistent agreement in effect beyond the first date at 
which such agreement may be terminated by him in ac- 
cordance with its terms. 


The Operators signatory to this agreement shall so con- 
duct their own operations (whether operated directly or 
indirectly, or through subsidiaries or affiliates) so as to 
fally comply with their obligations under this Clause. The 
obligation of each Operator signatory hereto, which is 
several and not joint, to fully perform all the conditions in 
this paragraph B contained, shall be a direct and continuing 
obligation of said Operator during the life of this Agree- 
ment. 


As a part of the consideration for this Agreement, the 
Operators signatory hereto agree that this Clause covers 
the operation of all the coal lands, coal producing or coal 
preparation facilities owned or held under lease by them, 
or any of them, or by any subsidiary or affiliate at the 
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date of this Agreement, or acquired during its term which 
may hereafter (during the term of this Agreement) be put 
into production, or use. The said Operators agree that 
they will not lease, license, or contract out any coal lands, 
coal producing or coal preparation facilities as a subter- 
fuge for the purpose of avoiding the application of this 
Clause. 


C. There is hereby established a Joint Industry Contract 
Committee composed of six (6) members, three (3) of whom 
shall be appointed and may be removed by the Union and 
three (3) of whom shall be appointed and may be removed 
by the Operators. Such appointments shall be made and 
notice thereof given to the proper parties hereto as ex- 
peditiously as possible and not later than thirty (30) days 
after the date of the execution of this Contract. In the 
event of resignation, removal, death, inability or unwill- 
ingness to serve of any of the members of the Committee, 
the Union shall appoint the successor or successors of the 
members originally appointed by it and the Operators shall 
appoint the successor or successors of the members origi- 
nally appointed by them. Action which may be required 
of the Operators for the appointment of any member of 
the Joint Industry Contract Committee representing them 
may be taken by those Operators who, at the time, are 
signatories hereto. Authorization, approval or ratification 
of Operators representing fifty-one (51) per cent or more of 
the coal produced for use or sale during the calendar year 
previous to that in which such action is taken shall be 
sufficient to bind all Operators. 


The Joint Industry Contract Committee may appoint 
such Joint District Contract Committees in such districts 
or groups of districts as it may determine, such district 
committees to consist of such numbers of members, half 
of whom shall represent the Union and half of whom shall 
represent the Operators in that district or groups of dis- 
tricts, as the Industry Committee shall deem advisable. 
The Joint District Contract Committees shall assist the 
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Joint Industry Contract Committee in making any investi- 
gation hereunder. 


The Joint Industry Contract Committee and the Joint 
District Committees, when authorized by and under the 
supervision of the Industry Committee, may employ such 
clerical and other employees as are required for the per- 
formance of their duties hereunder. Expenses of all 
Committees shall be borne equally by the Union and the 
Operators. 


D. Within one hundred and twenty days after the execu- 
tion of this contract and each six months thereafter each 
Operator signatory hereto shall certify in writing to the 
Joint District Contract Committee for the District where 
he maintains his principal place of business where such a 
District Committee exists, or to the Joint Industry Con- 
tract Committee where no District Committee exists, that 
he is in full compliance with all terms and conditions 
of this contract or any applicable District Agreement. 
Within one hundred and twenty days after the execution 
of this Agreement, and each six months thereafter each 
Tnion District President shall certify in writing to his 
Joint District Contract Committee, if one exists, or, if 
none exists, to the Joint Industry Contract Committee, a 
complete list of all Operators and Mines engaged in the 
production of bituminous coal within his district whose op- 
erations are under contract with the Union. No operator 
may be found to be in violation of this Protective Wage 
Clause with respect to any coal produced by another op- 
erator who is listed on the Contract list to be furnished 
by United Mine Workers of America under this paragraph, 
unless and until such operator is notified in writing by the 
Joint Industry Contract Committee that such operator has 
failed to comply with the provisions of this Clause and 
such failure has not been corrected. 


E. Any party signatory to this contract shall have the 
right at any time to file a complaint with the Joint In- 
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dustry Contract Committee alleging a violation of any 
provision of this Protective Wage Clause. In the event 
such a charge is filed it shall be the duty of the Joint 
Industry Contract Committee to investigate and determine 
the facts with respect to such alleged violation. Any deter- 
mination by the Joint Industry Committee that a viola- 
tion of this Clause has occurred may be made only upon 
the concurrence therein of a majority of the membership 
of the Committee. Notice by the Committee to the affected 
party, opportunity for the party to be heard, and failure 
promptly to effect full compliance after a finding of vio- 
lation by the Committee shall be deemed a condition pre- 
cedent to any final determination that a violation of this 
Clause has occurred. Findings made by the Joint Com- 
mittee, after notice and opportunity for hearing, shall 
be served upon all parties to the proceeding, and shall 
constitute a final determination as to the fact of a viola- 
tion. Failure or refusal of United Mine Workers or any 
Operator signatory hereto to comply with a final determina- 
tion by the Committee of a violation of Paragraph (A) 
or (B) of this Clause may be. deemed a violation of this 
Agreement. 


The Mine Workers agree to make available to the Joint 
Industry Contract Committee all contracts, agreements, 
or understandings entered into by the Mine Workers with 
any person engaged in the production of bituminous coal, 
and further agree to appear before the Committee on re- 
quest by it and inform the Committee on such other re- 
lated and pertinent matters as shall be essential to the 
Committee’s investigation of an alleged violation of this 
Protective Wage Clause. Each Operator signatory here- 
to agrees to appear before the Committee on request by 
it and inform the Committee as to the source and quantity 
of coal produced or purchased or otherwise acquired, pay- 
ment of wages to, and hours and working conditions of 
classified employees, payments to the United Mine Workers 
of America Welfare and Retirement Fund, and such other 
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related and pertinent matters as shall be essential to the 
Committee’s investigation of an alleged violation of this 
Protective Wage Clause. 


The authority of the Committee is restricted to the 
subject matter covered in this Protective Wage Clause and 
shall not extend to disputes concerning the administra- 
tion of the Contract which are of the type that have here- 
tofore been processed under the grievance procedures pro- 
vided for in the Section of the Contract entitled ‘‘Settle- 
ment of Local and District Disputes’’; nor shall the pro- 
visions of this ‘‘Protective Wage Clause’’ be subject to the 
terms or conditions of the ‘‘Settlement of Local and Dis- 
trict Disputes”’ section of this Contract. 
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In the 

UNITED STATES COURT OF APPEALS! 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

| 


No. 23, 947 


DIXIE MINING COMPANY. Petitioner, 


Vv. 
NATIONAL LABOR RELATIONS BOARD, Respondent, 
and 


W. A. BOYLE, ET AL., Intervenors. 


| 
ON PETITION TO REVIEW AN ORDER OF THE 
NATIONAL LABOR RELATIONS Bi ARD 


| 
REPLY BRIEF FOR PETITIONER 


ARGUMENT 


I. THE INTENDED SECONDARY EFFECT OF THE PWC 
RENDERS IT UNLAWFUL UNDER §8(e), NOTWITHSTANDING 
THE PRESENCE OF ANY VALID PRIMARY OBJECTIVE. 


The clearly defined test of validity under sae) of clauses 
restricting employer purchasing is whether the object of the clause is 
"to affect the labor policies of that primary employer, and [is] not. 
engaged in for its effect elsewhere. '' Houston Insulation Cont'rs. Ass'n. 
v. N.L.R.B., 386 U.S. 664, 668 (1967). The Examiner, in a finding 
adopted by the Board, JA 219-220, found specifically that the PWC was 


entered into for its effect elsewhere; to wit, to encourage non-signatory 


employers to sign the UMW's contract. x Thus, by the specific finding 
of the Examiner, a violation of §8(e) is clearly established. 2 

The Board's answer to this eecament = seems to be that a mere 
"intended effect” is not an “objective” of the clause so as to bring it within 


the §8(e) prohibition. Board's Br., pp. 26-27. Such argument ignores 


4/ 
both the case law and the English language. Insofar as the case law is 


concerned, the decision of the Supreme Court in the Houston Insulation 
case, supra, refutes the position of the Board by using the very language 
which the Board counsel disputes. There the Court, in summarizing its 
National Woodwork Mfr.'’s Ass'n. v. N.L.R.B. 3 ruling issued the same 
day, stated quite clearly that the purpose of §8(e) was to prohibit clauses 


having "intended ... effects elsewhere."’ 386 U.S. at 668. 


(Emphasis added, ) If there is a distinction between "objectives" 


1/ The specific language of the Trial Examiner's finding was, "Both by 
‘design’ and by 'effect’ the Protective Wage Clause manifestly encourages 
the unorganized segment of the industry to become Signatory to the agree- 
ment." JA 214. [Emphasis in the original. ] 


2/ While the Supreme Court has held that it is not necessary that the 
Union have an actual dispute with the boycotted employer in order for 


secondary pressure to be found, here the Union's own officials admit to 
having had a dispute with the boycotted employers. JA 426, 439, 


3/ The UMW makes no attempt in its brief to answer the argument at all. 


4/ "Objective. n. 1. That towards which effort is directed; an aim or 
end of action; goal."" Webster's New Int'l. Dictionary, 3rd Ed. 


5/ 386 U.S. 612 (1967). 


ahs 


and "intended effects," it is, in the Supreme Court's eyes, not re? .\ 


Likewise, this Court, in its landmark Teamsters Local 710 case, held 


that to conclude that a contract falls within §8(e) there must be a finding, 
among possible alternatives, that "secondary consequences within §8(e) 
intendment would probably flow from the clause, in view of the economic 


history and circumstances of the industry, the locality, and the parties." 


Meat and Highway Drivers, Local 710 v. N.L.R.B-. 118'U.S. App. D.C. 
| 


287, 294, 335 F.2d 709, 716 (1964). Such secondary pressure, i-e., 
| 
"manifest encouragement" to sign the contract, was precisely what the 


Examiner found to be the intended effect of the PWC on the basis of the 
6/ 


economic history and circumstances of the industry. JA 214. 
The Board's counsel cites as the sole authority for its position 
certain language of the Fifth Circuit's opinion in the Houston Insulation 
case that "hopes and expectations" may not be “objectives. " Houston 
as a 
Insulation Cont'rs. Ass'n. v. N.L.R.B.., 357 F.2d 182, 187 (Sth Cir. 


1966). Such language, in any event, must be read in light of the Supreme 
| 
Court's subsequent opinion in the same case, discussed above, that agree- 
| 
ments, entered into for the effect elsewhere, are unlawful. In any event, 
| 


6/ As part of the economic history and circumstances of the industry, it 

is important to note that the Protective Wage Clause has been found to have 

been part of an antitrust conspiracy between the UMW and BCOA. Tennessee 

Consolidation Coal v. U.M.W., 416 F. 2d 1192 (1969), cert. denied, 

U.S. , 38 U.S. Law Week 3340 (1970), but see Ramsey v. U.M.W., 

265 F.Supp. 388 (E.D. Tenn. 1967) (PWC clause antitrust violation established 

on basis of preponderance of evidence, but not by clear proof), aff'd. by an 

equally divided Court, en banc, 416 F.2d 655 (6th Cir. 1969), cert. granted, 
U.S. , 38 U.S. Law Week 3379 (1970). Se ee a 


mae 


the language of the Fifth Circuit, read in context, clearly shows that the 
Court is drawing the line between incidental effect not intended, and 
intended effects. Here, where the Examiner has found the secondary 
pressure to have existed "by design," as well as by effect, there can be 
no doubt the effect was an “objective” of the clause and hence unlawful. 

The Board concludes its argument supporting its dismissal of the 
complaint, notwithstanding the finding of intended secondary pressure, by 
arguing that if an “objective” of the clause was primary, the other unlawful 
secondary objectives of the clause are of no consequence. Board Br., 
26-27. This is'also expressly contrary to the law as it has been established. 
The Supreme Court and the Courts of Appeals have held in cases involving 
both $8{e) and RR Ee if an" object of the clause, or the strike 
or other coercion to obtain the clause, is secondary, the clause is unlawful 
without regard to the presence of any lawful primary objective. See, e€.g., 
N.L.R.B. v. Denver Bldg. & Const. T. Council, 341 U.S. 675, 688-689 


(1951); Int'l. Bron'’d. of Elec. Wkrs. v. N.L.R.B., 341 U.S. 694, 700 


(1951); Bedding, Curtain & Drapery Wkrs. U. Local 140 v. N.L.R.B., 


390 F.2d 495, 499-500 (2nd Cir. 1968); N.L.R.B. v. Local 164, I.B.E.W., 


388 F.2d 105, 107-108 (3rd Cir. 1968), etc. Thus, the finding by the 


7/ Section 8(b)(4)(B) deals with strikes or other coercion to obtain or 
enforce a boycott clause. Section 8(e) was enacted to cover the boycott 
clause signed by the Union and the Company without coercion. They are, 
as the Supreme Court held in the National Woodwork case, companion 
clauses aimed at boycotts having the same objective. 


Examiner of the intended secondary effect of the PWC makes it unlawful 
8 Piet | 

and requires reversal of the Board. a The finding of a concurrent 

primary objective of the parties in executing the clause cannot repair the 


unlawfulness of the secondary objective. 
| 
Il. THE BOARD'S FINDING THAT THE WORK UNIT 
IS THE BARGAINING UNIT REQUIRES THE CONCLUSION 
THAT THE PWC VIOLATES §8(e) WITH RESPECT TO 
INDIVIDUAL EMPLOYERS NOT MEMBERS OF A 
MULTI-EMPLOYER BARGAINING UNIT. | 
| 


As pointed out emphatically in the dissenting opinion of Board 
Chairman McCulloch, JA 223, the parties stipulated when this case was 


first before the Board that the purchase of "supplemental" coal was a 


9/ | 
commercially necessary practice. JA 24, 90, 92-96.| On appeal, this 


Court held that if the 'work unit" was the individual employer, such a 
stipulation would require a finding that the PWC violates §8(e) in its 
application to the purchases of supplemental coal by such employers unless 
the UMW could show some primary interest of the employees of these 


employers in the conditions of employment under which such coal was 
| 
| 


8/ Likewise, there is nothing in the law which requires: ‘that the clause 
must succeed in accomplishing its objective, e.g., making Dixie in fact 
sign the agreement or go out of business, to render it invalid. It is the 
"objective" or "intended effect, '' not its accomplishment, that is 
prohibited. 


9/ Supplemental coal is, by definition, coal which an employer is required 
to buy but which he cannot himself produce, Lewis v. N. L.R.B, 122 U.S. 
App. D.C. 18, 19, 350 F.2d 801, 802 (1965). 
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produced. On remand the Board found that the work unit was the "bargaining 
unit,” and the minutes of the JICC showed that 92% of the employers 
bargained individually. No showing of an employee's primary interest in 
this supplemental coal was offered by the Union. On these facts Chairman 
McCulloch correctly concluded that the PWC was unlawful, at least as it 
applied to the contracts signed by employers who were not members of 
any multi-employer association. JA 227. 

The Board majority’s reason for rejecting this argument is that 
there was "no evidence’ inthe record that any of the employers purchase 


supplemental coal. JA 220. Dixie in its brief lists specific evidence 


refuting this finding by the Board. Dixie's Br-. pP- 21-22. 


One of these items, Exhibit 20 to the original Stipulation, JA 92-96, 
shows that Peabody Coal Company, the largest of the operators who bargain 
independently, purchased in excess of 1, 000, 000 tons of coal a year. It 
was appended to the Stipulation in support of the statement that "the pur- 
chasing of coal by one producer from another producer is an essential 
marketing practice within the industry.” JA 24. The Board, in a footnote 
in its brief, suggests this evidence does not invalidate its "no evidence” 
finding because Peabody's purchases shown in the Exhibit may include 
purchases of some substitute coal. Assuming, arguendo, that this is So -- 
although nothing in the record shows that Peabody purchased any substitute 
coal -- the Exhibit still shows that Peabody, as a non-association coal 


producer signatory to the contract, does purchase supplemental coal. 


That was the purpose of the stipulated Exhibit. In saying that there is NO 
evidence of the non-association members' purchases of supplemental coal, 

| 
the Board is plainly wrong. As this is the premise underlying that finding 
of the Board on this issue, the Board's ruling must be set aside as not 
being supported by the record and being clearly contrary to the facts 
stipulated and of record. ! 

On the same issue the UMW, in its brief, argues that the testimony 

of Mr. Charles F. Trivette, a non-association signatory iperator who 


purchased coal, purchased "substitute" coal, rather than supplemental 


coal. To the contrary, the testimony of Mr. Trivette was specific that 


his company purchased only ''suppiemental" coal. Mr. Trivette's testimony 


in the record is as follows: 


Was this coal you were purchasing coal which you 
yourself could have produced with the SEE: and 
facilities you had? 

: 
I could not have."" Tr., p. 364. 

| 

| 
Could you produce all the coal which you yourself == 


could you produce all the coal which you cons 
prepare at this plant? 


Well, with the proper equipment and so forth I 
suppose I could have, but I didn't have it. I didn't 
have the equipment. I didn't have the capital." 
Tr., p. 363. 
Indeed, Mr. Trivette's testimony is further evidence of the purchases, 


and the need for such purchases, of ''supplemental" coal by the signatory, 


non- multiple- association operator, 


Dixie believes that the evidence set forth on pages 21-22 of its 


brief fully supports 2 finding that the non-association signatories do 


purchase supplemental coal and hence that the PWC is invalid, as applied 
to those purchases. If, in order to establish the §8(e) violation, the Court 
desires more evidence on such purchases of supplemental coal by non- 
association signatories, it should remand for additional evidence on the 
issue, pursuant to its powers under §10(e) of the National Labor Relations 
Act. The reason there is not more evidence on the subject in the present 
record is that the Board did not ask for it. Issue 2, the only issue re- 
manded dealing with coal purchases, was directly solely to the question 
of whether other members of 2 unit or group could fill its co-members' 
needs for supplemental coal. JA 204. The Examiner so interpreted the 
issue. JA 210. For this reason, and in view of the parties’ stipulation 
as to the purchases of supplemental coal, no such evidence was produced. 
Further evidence that the non- association signatories purchase 
supplemental coal is available. Thus, for example, in the Eighty Cent 
Case, Int'l. U. U.M.W. and Dixie Mining Co., N.L.R.B. No. 5-CE-8, 
sometimes referred to as a companion case to the present one, one of 
the charging parties, Riverton Coal Company, was expressly found by 
the Trial Examiner and the Board to be engaged in "purchasing supplemental 
coal." Int'l. U. U.M.W., 165 N.L.R.B. 467, 472, remanded sub non, 
Int'l. U. UMWv. N.L.R.B., 130 U.S. App.D.C. 244, 399 F.2d 977 (1968). 


Much additional evidence on this issue could be obtained, if required. 


Ye 


Ill. THE BOARD'S RELIANCE UPON A DISSENTING 
OPINION TO COUNTER DIXIE'S POSITION ON 
WORK UNIT SCOPE IS MISPLACED. | 


In reply to Dixie's argument that the proper "work unit" for work 
| 
preservation purposes is in all cases the individual employer, the Board 


and the UMW rely primarily upon Judge Wright's dissent in the recent 
{ 


decision of this Court in Local 98, Sheet Metal Wkr's. v. |N.L.R.B., 
| 


U.S.App.D.C.__ F.2d. ___ (No. 22,691, decided June 18, 


1970), a decision handed down by this Court after Dixie's main brief was 


filed. But, as the Board admits, the authority cited is a dissent. The 
Court's holding in that case clearly recognizes, contrary to Judge Wright's 
dissent, that for the work preservation objective of a boycott clause to be 
lawful, it must be related to the jobs of the employees of the individual 
primary employer. This is the explicit requirement established by the 
Supreme Court in National Woodwork Mfr.'s Ass'n. v. N.L.R.B., 386 


U.S. 612 (1967), where the "boycott" clause at issue was ‘contained in a 


multi-employer agreement. 386 U.S. at 615. Itis also the rationale 


upon which the Houston Installation contract decision was based where, 


although two locals in different localities were involved in a boycott to 


support the work preservation objectives of one of the two locals, only 


a single employer was involved. 386 U.S. at 666. On the authority of 


the Sheet Metal Workers decision, as well as the National Woodwork and 


Houston Installation decisions, the Board's finding of association- wide 


units as the "work unit" is clearly improper. 
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IV. THE EVIDENCE CLEARLY ESTABLISHED THE 
PWC AS A UNION SIGNATORY CLAUSE. 

Among the reasons cited by Dixie in its argument that the PWC 
in fact was a Union signatory clause is that execution of the UMW's 
contract automatically qualified the producer to sell his coal to any other 
producer, irrespective of the wages paid or conditions of employment. 
JA 43. There were, in fact, multifarious wage levels in effect under that 
contract, JA 426, so no particular "wage level" could have been protected. 
Thus, under the PWC an employer could purchase substitute coal from 
another signatory operator solely because the selling employer had lower 


wages. Further elaboration of the point at the remand hearing in the 


10 
companion Eighty Cent pons has shown the hourly wages among UMW 


signatories to the supposedly "Uniform National Contract" to vary as much 
11/ 


as $.75 per hour for the same job classification. a 
In response, the Board's counsel suggests that the PWC be 


amended by inserting therein footnote 22 of this Court's decision in the 


Teamsters Local 710 case, where the Court held that in the absence of a 


———— 


10/ Remanded for additional hearing by the Board by order of this Court 
in Int'l. U. U.M.W. V- N.L.R.B., 130 U.S.App.D.C. 244 399 F. 2d 


977 (1968). 


11/ Int'l. U. U.M.W. (Dixie Mining Co.), No. 5-CE-8, on remand 
int'l. U. U.M.W. v- N.L.R.B.» 130 U.S.App.D.C. 244, 399 F.2d 977 


(1968). See Also Ramsey V- U.M.W., 265 F.Supp. 388, 404-405 (E.D. 
Tenn. 1967). 


-ll- 


contrary understanding, for the purposes of a Union standards clause, 
the ''same wages and working conditions" means that the overall wage 
costs of the selling employer were the same as those of the purchasing 
employer for the same item. Meat & Highway Drivers Local 710 v. 
N.L.R.B., 118 U.S.App.D.C. 287, 335 F.2d 709, 716 (1965). 

If the PWC were so amended, this might save this aspect of the 


PWC's invalidity. The fact is, however, that the JICC established by the 


parties to administer the clause, whose members were the Respondents 


before the N.L.R.B., did not so amend the contract or so interpret it. 


Indeed, the JICC never established any means for determining that a non- 

| 
signatory operator's coal could be purchased by a signator. The result, 
as was clearly shown by the testimony of several of Petitioner's witnesses, 
was that the only question that the non-signatory sellers were asked by the 
purchasers was whether or not the seller was a signatory -- a fact 


compelling a conclusion that the PWC operated as a Union Signatory 


clause. 


CONCLUSION 


For the reasons set forth herein, together with the reasons 
set forth in Dixie’s main brief, Dixie respectfully requests this Court 
to set aside the Order dismissing the complaint in this case and to remand 
the case to the Board, with directions to enter an Order finding the PWC 
to be a violation of $8(e) of the National Labor Relations Act or, in the 


alternative, to remand the case for additional evidence on the question 


of whether signatory operators in the single employer bargaining units 


purchase supplemental coal. 
Respecfully submitted, 


JULIAN H. SINGMAN 
ORLIN L. LIVDAHL, JR. 


Landis, Cohen, Singman and Rauh 
1910 Sunderland Place, N. W. 
Washington, D. C. 20036 


Attorneys for Petitioner 
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INTRODUCTION 


Collective bargaining in the Bituminous Coal Mining 
Industry in the United States is conducted on a multi-employer 
and single employer basis. The Bituminous Coal Operators 
Association is an unincorporated association comprised of 


employers engaged in mining and dealing in bituminous coal 


in various states. The B.C.0.A. exists, principally, for 


the purpose of engaging in collective bargaining on behalf 


of its members. The International Union, United Mine Workers 
of America, regularly negotiates with the B.C.0.A. for the 
purposes of collective bargaining in respect of pares of pay, 
wages, hours of work and other conditions of employment on 
behalf of the employees of B.C.0O.A. members. The labor 
contract resulting from these negotiations generally sets 

the pattern for contract terms among all United Mine Workers 
unionized mining operators in the United States. 


The Bituminous Coal Mining Industry consists of two 
categories; "commercials" and "captives". The commercial 
group is comprised of those companies who mine and process 
coal for the purpose of sale, with any coal purchased by them being 
for the purpose of resale. The captives are those mining opera- 
tions which are owned and operated by a steel company primarily 
for the purpose of providing the coal for coke which is needed to 
keep the companies mills in operation. Any coal purchased by 
them is for use in their steel-making facilities. 


All nine of the steel companies involved in this 
intervention own and operate captive coal operations. These 
companies are potentially affected by this appeal on the 
Protective Wage Clause. If this Court should determine that 
the validity of the Protective Wage Clause should still be 
ruled on, and if the validity is sustained, it is essential 


that the opinion should not affect subsequent decisions on the 
80 Cent Clause. In 1968, these nine steel companies executed 


a letter agreement with the Union, which states: 
| 
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"If during the life of this agreement all 
questions concerning the lawfulness of the 80 
cent clause shall have been resolved in favor 
of such clause by the court of last resort, the 
below named employer, to whom such clause shall 
not have been applicable, shall engage in good 
faith negotiations with you concerning what ac- 
tion may be appropriate between it and the UNWA 
under the then existing circumstances.” 


Consequently, the captive companies’ interest in this appeal 


relates to any effect which a decision on the Protective Wage 


Clause might have on the validity of the 80 Cent Clause. 


In December of 1958, the National Bituminous Coal 
Wage Agreement which was executed by the commercial companies 


following these negotiations contained the so-called "protective 


Wage Clause" which is involved in this dispute. ‘This clause 

was not contained in the Agreement executed by the captive 
companies. This clause prohibits any company which is a signatory 
to the National Bituminous Coal Wage Agreement from purchasing 

or handling coal which has been produced by an eentoven whose 
terms of employment are less favorable than those which are con- 
tained in the National Agreement with the United Mine Workers of 
America. In August of 1963 in Lewis et al., 14h. NERB 228 (1963), 
the National Labor Relations Board held that the "Protective Wage 


Clause" violated §8(b)(4) and §8(e) of the Labor Management Relations 
Act. 


An appeal was taken on this decision to the United 
States Circuit Court of Appeals for the District of Columbia. 
In Lewis v. N.L.R.B., 350 F. 2d 801 (D.C. Cir. 1965), the court 
remanded the case to the Board for review. Subsequently, in 
March 1966, the Board pursuant to the Court's remand, assigned the 
case to the Regional Director for Region 5 with instructions that a 


hearing be held berore Trial Examiner, for the purpose of entering 
findings and cammclusions, to recommend an appropriate order. In 
November of 1969, the Board entered its decision finding that the 
“Protective Wage Clause™ was not in violation of the National Labor 
Management Relations Act, Boyle, et al., 179 NLRB No. 80, 1969. 

An appeal from that decision was taken to the United States Court 


of Appeals for the 6th Circuit. On motion of the Union and the 


National Labor Relations Board, that case was removed to this Court. 


Following the avove-mentioned decision in Lewis et al., 
144 NLRB 228 (1963), the United Mine Workers (hereinafter referred 
to as the "Union"), negotiated a new agreement in 1964 with the B.C.0.A. 
This agreement déleted the Protective Wage Clause and replaced it 
with a clause which allowed commercial signatory operators to pur- 
chase coal produced by a non-signatory operator if the purchasing 
signatory operator paid an 80 cent per ton penalty charge into the 
‘Union Welfare and Pension Fund. (The normal Welfare and Pension 


Fund royalty is 40 cents.) This clause has come to be known as the 
"8o-cent Clause.” Labor agreements containing the "8o-Cent Clause" 
were also executed in 1966, and in 1968 by the commer¢ ial operators, 
but not by the captive operators. In view of the fact that the 


Protective Wage Clause is not in any existing labor contract today 


and is not operative in any fashion whatsoever, it may be appropriate 


for this Court to terminate this appeal on the basis that the matter 


is moot. 


ARGUMENT 


The legislative history of §8(e) of the Labor Management 
Relations Act (the "Act"), leaves no doubt but that its purpose 
was to close the loophole in the secondary boycott provisions 
noted by the U. S. Supreme Court in the Sand Door case (Local 


1976, United Brotherhood of Carpenters and Joiners of America v. 
N.L.R.B., 357 U.S. 93 (1958)). Congress' intention to prevent 


even the voluntary application of secondary pressures is manifest. 


The guidelines for determining a §8(e) violation were 
clearly expressed by the U. S. Court of Appeals for the District 
of Columbia in Teamsters Local 710 v. N.L.R.B., 335 F. 2a 709 
(D.C. Cir. 1964) when the Court said: 


Clause" violated §8(b)(4) and §8(e) of the Labor Management Relations 


Act. 


An appeal was taken on this decision to the United 
States Circuit Court of Appeals for the District of Columbia. 
In Lewis v. N.L.R.B., 350 F. 20 801 (D.C. Cir. 1965), the court 
remanded the case to the Board for review. Subsequently, in 
March 1966, the Board pursuant to the Court's remand, assigned the 
case to the Regional Director for Region 5 with instructions that 4 


hearing be held berore Trial Examiner, for the purpose of entering 
findings and comelusions, to recommend an appropriate order. In 
November of 1969, the Board entered its decision finding that the 
"Protective Wage Clause” was not in violation of the National Labor 
Management Relations Act, Boyle, et al., 179 NLRB No. 80, 1969. 

An appeal from that decision was taken to the United States Court 

of Appeals for the 6th Circuit. On motion of the Union and the 
National Labor Relations Board, that case was removed to this Court. 


Following the apove-mentioned decision in Lewis et al., 
144 NLRB 228 (1963), the United Mine Workers (hereinafter referred 
to as the "Union"), negotiated a new agreement in 1964 with the B.C.0.A. 
This agreement deleted the Protective Wage Clause and replaced it 
with a clause which allowed commercial signatory operators to pur- 
chase coal produced by a non-signatory operator if the purchasing 


signatory operator paid an 80 cent per ton penalty charge into the 


Union Welfare and Pension Fund. (The normal Welfare and Pension 


Fund royalty is 40 cents.) This clause has come to be known as the 
"8o-cent Clause." Labor agreements containing the "80-Cent Clause" 
were also executed in 1966, and in 1968 by the commercial operators, 
but not by the captive operators. In view of the fact that the 
Protective Wage Clause is not in any existing labor contract today 


and is not operative in any fashion whatsoever, it may be appropriate 
for this Court to terminate this appeal on the basis that the matter 
48 moot. 
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ARGUMENT 

The legislative history of §8(e) of the Labor Management 
Relations Act (the Act"), leaves no doubt but that its purpose 
was to close the loophole in the secondary poycott provisions 
noted by the U. S. Supreme Court in the Sand Doo? case (Local 
1976, United Brotherhood of Carpenters and Joiners of America v. 
N.L.R.B., 357 U.S. 93 (1958)). Congress' intention to prevent 


even the voluntary application of secondary pressures is manifest. 


The guidelines for determining a §8(e) violation were 
clearly expressed by the U. S. Court of Appeals for the District 
of Columbia in Teamsters Local 710 v. N.L.R.B., 335 F. 2a 709 
(D.C. Cir. 1964) when the Court said: 


"7> conclude that a contract term falling 
within the letter of Section 8(e) properly falls 

within this prohibition, there must be either a 

finding that those parties understood and acqui- 

esced in a secondard object for the term, or a 

finding that secondary consequences within 

Section 8(e)'s intendment would properly flow 

from the clause, in view of the economic history 

and circumstances of the industry, the locality 

and the parties." 355 F. 2d at 716. 

Both the Board and courts have often expressed the 
conviction that a Labor Contract Clause cannot be considered 
in a vacuum -= rather the bargaining history, economic factors 
peculiar to the industry and all other effective circumstances 
must also be taken into account. See Sheet Metal Workers 
International Association, 1968-1 CCH, NLRB, 922,299; N.L.R.B. 
v. Milk Drivers' Union, Local 753, 392 F. 2d 845 (7th Cir. 


1968); Pyle, Inc. v. N.L.R.B., 363 F. 2d 772 (3d Cir. 1967). 


The application of this concept makes it plain that 
the Protective Wage Clause of the National Bituminous Coal Wage 


Agreement is violative of Section 8(e) of the Act. The effect 


of this Clause, as recognized by the Board in its original 


decision on this Clause, is to force signatories to cease to 

deal with non-signatories with whom they had prior contracts and 
to refrain from dealing with either these or other non-signatories 
in the future. Thus, non-signatories are faced with the choice 
of either ceasing to do business with their signatory customers 
or dealing with the Union as to their own employees and thus 


| 
recognize the UMW as the bargaining agent for such employees. 
See Pyle, Inc. v. N.L.R.B., 383 F. 2d 772 (3a Cir. 1967), where 
a@ similar clause which in reality offered the choice of ceasing 


to deal or joining a union was declared invalid. 
| 


A clause which either directly or indirectly limits 
an employer's dealings to Union signatories is i violation 
of the Act. See Local Union No. 26 of Sheet Metal Workers' 
International Association, 1968-1 CCH, NIRB 21, 989; and 
N.L.R.B. v. Joint Counsel of Teamsters No. 38, 338 F.2d 23 
(9th Cir. 1964). One of the functions of the Act is-to pre- 
serve the integrity of an employer's freedom of dhoice in 
deciding with whom to deal. Any provision which limits this 
choice or imposes restrictions which make one group or 
individual preferable to another transgresses this policy. 


When the restriction is executed in order to further legitimate 


functions of the Union in protecting a work unit, some limita- 


tion is permitted. : : | 
| 


However, this argument cannot be fairly presented 
here. As the 9th Circuit stated in a similar situation where 
the argument was preservation of job opportunities in a multi- 
employer bargaining unit: 


i “Bat if this argument were accepted, the 
exception to §8(e) would permit precisely what 

the Section itself was intended to prohibit: 

an agreement by an employer to boycott another 

unless the latter entered into a union contract.” 
338 F. 2a at 28. 

While the clause here is not as precise a prohibition 


as that in the above case, the end result is the same. 


The fact that the employer's freedom of choice as 
regards with whom he will deal is severely limited if not 
extinguished cannot be questioned. That this violates §8 of 
the Act is equally plain. 


fhe Union maintains that this curtailment of the 


employer's freedom of choice is both necessary and permissible 
as a means to the acceptable end of preservation of work for 
the bargaining unit. To accept this thesis we must first 
visualize a single bargaining unit comprised of every union 
member employed by the coal industry. This is sO because 
there is no restriction on any type of coal bought from a 
signatory. Thus, the "work unit” which is ostensibly being 
protected must be all unionized coal workers. 


As the Board so cogently pointed out in its decision 
on the so-called "80-Cent Clause" (which was substituted for 
the Protective Wage Clause after a finding that the PWC violated 
the Act) Lewis, et al., 165 NLRB No. 49 (1967), such a 


conclusion would effectively "“aestroy the distinction now 

well established in the law between unit-work protection and union 
signatory clauses* and substantially nullify the Congressional 
purpose in adopting the prohibitions of Section 8(e)." There- 
fore, the Board correctly found that the work unit must correspond 
to the bargaining unit. This conclusion is fully in accord with 
the substantial body of existing precedent. See, for instance, 


Teamsters Local 710 v. N.L.R.B., 355 F. 24 709 (D.c. Cir. 1964) 
‘and Orange Belt District Council of Painters No. 48 v. N.L.R.B., 


328 F. 2d 534 (D.C, Cir. 1964). See also, the Board's decision 


| 
in lewis, et _a1., 144 NLRB 228 (19632). : | 


Even if a valid argument can be made on behalf of the 
Protective Wage Clause as applied to Commercials in some instances, 
the clause would still constitute a §8(e) violation if it or a similar 
clause were applied to the Captive companies. It|is well established 
that such a clause can be sustained only when it operates either to 
protect or to recapture work which legitimately belongs to the work 


unit. It may not be used to go beyond this and seize new jobs. See 


N.L.R.B. v. Milk Drivers Union, Local 753, 57 L.C. §12,411 (7th Cir. 
1968); Pyle, Inc. v. N.L.R.B., 56 L.C. 12,130 (3rd Cir. 1967). The 


—_— | 

* District No. 9, International Association of Machinists 
(Greater St. Louis Automotive Trimmers, etc., 134 N.L.R.B. 
1354, enf'd 350 F.2d 33 (C.A.D.C.) 


same conclusion) follows when a Commercial company buys from a non- 
signatory company coal which, because of quality or quantity, the 
buying company is unable to produce from its own mines. 


The Union has argued that this is a valid protection 
of work within a unit as it seeks to eliminate one incentive -- 
namely lower labor cost -- as an inducement in favor of contracting 
out work. The Board specifically rejected this argument in its 
initial decision: 


: \"But as pointed out above, the principal 
protection afforded by the clause is to employees 
of the subcontractors, since the loss of work to 
contract unit employees is permitted. Moreover, 
the same argument, about reducing the incentive 
to subcontract, can be and has been made in behalf 
of clauses limiting subcontracting to other 
employers under contract with the Union. But that 
mt has previously been rejected by the Board*, 
with the approval of the court .** 


"The explicit exemptions in the provisions to 
Section 8(e) permitting such subcontracting limita- 
tions in the building construction and garment 
industries only serve to make clear the congres- 
sional purpose in 1959 to prohibit it elsewhere." 
144 NLRB 237-238. 


* Greater St. a Automotive oe and Upholsterers 
N 


**® District No. °, Internetional Association of Machinists 
Wik, 215 F. PDaieys : 


In the case currently before the Court the bargaining 
units are the employees of members of the Bituminous Coal Operators 
Association, and separate units composed of the employees of members 
of other associations and those of each independent Signatory who 
are not members of B.C.0.A. The mere fact that the UMW represents 
the majority of mining employees regardless of bargaining unit cannot 
serve to enlarge the work unit to an industry-wide one. Therefore, 


the contention that the "Protective Wage Clause" is a legitimate 


job protection provision must fail. 
| 


Mr. McCulloch, dissenting from the Board's finding that 
the Protective Wage Clause did not violate the Act, dealt at some 
length with earlier Board findings on what was the | appropriate work 


unit in this instance. He said: 
- | 


"The Board majority also reaffirmed its 
previous finding that there was no single 
industrywide bargaining unit, but rather ja 
multiplicity of single employer and multiemployer 
association bargaining units corresponding to 
the units for which separate negotiations are 
conducted with the Union. Further, the Board held, 
the '"unit" for which subcontracting clauses may 
lawfully seek to preserve work are units appropriate 
for collective bargaining within the meaning of 
Section 9 of the Act.'" (Citing International 


Union, UMWA (Dixie Mining Company), 1o 
0. e O. Is} 


The circumstances clearly demonstrate that the effect 


| 
of the provision is to limit the dealings of Signatory operators 


to contracting with other signatories, except where nonsignatories 
yield to the pressure and sign a UMW contract. The facts and 
conditions of the industry establish that even if no such secondary 
purpose was originally intended, it necessarily flows from ad- 


herence to the clause. 


Coal Purchased by Captives 


Te facts are that since the coal of certain qualities 
which the captive mines produce while operating at capacity is 
not sufficient for the needs of all the various mills to be served, 
the companies are forced to purchase additional coal to meet steel 
production demands. This supplemental coal may have to be purchased 
either from signatories or nonsignatories. The selection of a 
source for such purchases is based on a number of factors of various 
weights. Among these are the quantity of coal to be purchased, 
the metallurgical quality, grade and characteristics required by 
the particular operation and various cost factors such as freight 


charges and availability. 


As all’ the coal purchased by the captive companies is 
supplemental coal, there is no question of work protection 


involved. They purchase on the open market only that coal of a 


certain quality needed in excess of what they are capable of pro- 


ducing themselves. To limit their sources to UMW suppliers is a 


most blatant form of union-signatory clause in plain derogation of 
the prohibitions of §8(e). It is well established that such a 
clause can be sustained only when it operates either to protect 

or to recapture work which legitimately belongs to the work unit. 
It may not be used to go beyond this and seize new jobs. See 


N.L.R.B. vs. Milk Drivers Union, Local 753, 392 F. 24 B45 (7th Cir. 
1968); Pyle, Inc. vs. N.L.R.B., 383 F. 2d 772 (3rd Cir. 1967). 


This case does not present the issue which would be 


raised by a provision imposing @ penalty upon a company only in 


case it should reduce its own coal production, to the disadvantage 


of the company's unionized mine workers, in favor of out- 


side purchases from a nonsignatory. 
| 


But the Protective Wage Clause is all-encompassing. 
It would prohibit, if applied to the Captives, all pur- 
chases from a non-signatory -- even when the steel companies! 
own mines are producing at capacity and their supplemental 
needs cannot be met from other signatories who may be fully 
committed. At a time, such as the present, when coal is 
in short supply (due in large part to unlawful UMW strikes 


resulting in a loss of 24,000,000 tons of coal in the last 
two years*) such a prohibition flies in the face of ‘the 


*President's Annual Report to members of BCOA of 
Dec. 29, 1969. 


public policy considerations which brought about §8 of the 
Act. Such @ clause must be invalid on its face. 


Te Board itself has at all times recognized this 
distinction between substitute and supplemental coal in 
dealing with the applicability of provisions of the National 
ipetusdnous Coal Wage Agreement. In addition, this Court in 
originally remanding the matter to the Board stated: 


' "But when an operator's sales contracts 
include grades, types and qualities of coal 
he cannot produce in his own mines, he must 
purchase tsupplemental' coal from other pro- 
ducers. Ordinarily such purchases would not 
appear to threaten the employees' jobs. 
Pailure of the clause to distinguish substi- 
tute coal from supplemental coal may give it 
wider application than is required for 
protection of the employees of any one 
operator.” 


Tis point was of especial concern to Mr. McCullough 


' It seems obvious that if the employers in 
any ‘work unit' are able to purchase all the 
‘supplemental! coal required from other employers 
in the same unit, the Respondents should be able 
to produce the figures to support this contention. 
It is unreasonable to require the General Counsel 
to produce statistics of employer sales, capacity, 
and purchases, which, as the fact proves, is an al- 
most impossible task for him with his limited and 
inexperienced personnel, when the Respondents with 
their thorough knowledge of their own operations 
and industry practice, are so much better able to 
produce meaningful statistics.* I do not mean to 
imply that because proof of violation of the Act 


™ cr, Pratt & Whitney v- N.L.R.B., 310 F.2d 676 (C.A. 5) 


is difficult, the burden shifts to a respondent 
to prove non-violation. But I do think that the 
stipulation of the parties with respect to 'supple- 
mental' coal, and the finding, in which! the Board 
majority concurs, that there are a multiplicity of 

‘work units,! is sufficient to establish, prima 
facie, that the PWC has a prohibited obiject in 
Tultiemployer as well as single ‘work units' and 
that the burden of going forward to offset this 

rima facie case by showing that the PWC has a 
legitimate work preservation or work st dards 
function shifted to Respondents, who are so much better 
able than the General Counsel to prove this by evidence. 
Respondents incontestably have not met this burden. ..- - 


"Because the PWC fails to distinguish between 
‘substitute! and ‘supplemental' coal, its effect 
extends beyond protecting the work and work standards 
of employees in the 'work units.'" 179 NLRB No. 
(1968) . | 


There is, of course, no doubt that the Protective Wage 
Clause was designed to discourage purchases of coal from non- 
signatories. Its effectiveness in this regard Hasibeen amply 
demonstrated. See Findings of Fact of the Trial Examiner and 
holding of the Board in UMW & BCOA, 1967 CCH NLRB 121,492 (1967). 
Clearly, the law provides that a union may not force an employer 
to agree to a clause which effectively excludes a third party 


from business otherwise available to him -- and the law also 


provides that a union and an employer may not enter into such 

a@ clause voluntarily -- unless it is in a form which can satisfy 
certain exceptions to the general rule. Brown v. Local No. 17, 
Amalgamated Lithographers, 180 F. Supp. 294 (N.D. cali. 1960) ; 
N.L.R.B. v. Milk Drivers' Union, Local 753, 392 F. 24 845 (7th 


Cir. 1968). ‘The mere fact that the Protective Wage Clause falls 
outside the exceptions only occasionally is not sufficient grounds 


to sustain it. That is not a proper use of de minimus. 


Now let's look at the exceptions to the legal prohibition 
against union signatory clauses: They are, (1) protection of work 
standards -- and (2) protection of the economic integrity of the 
work unit. The clause in question, however, cannot qualify for 


either exception. 


Qn its face the Protective Wage Clause applies only to 


purchases from a nonsignatory whose conditions of employment are 
not reasonably equivalent to those negotiated by the UMW. In 
actual effect, it eliminates all purchases from nonsignatories. 
The Clause creates a committee of representatives from UMW and 
the signatory companies to enforce compliance with the clause. 
Thus, no protection is afforded to the affected nonsignatory who 


desires to sell the coal to a signatory. It is, therefore, in 


practical effect purely a union signatory clause. 
CONCLUSION 


Although the Union claims to justify the Protective Wage 
Clause on the basis that it reduces the incentives for contracting 
out and thus protects work for the bargaining unit, the invaliditity 
of an industry-wide pargeining unit, the fact that there is no pro- 
hibition against contracting out work to another signatory and the 


actual effect of the clause -- to prevent all dealings between 
signatories and nonsignatories -- effectively rebuts this assertion. 

A "job protection" clause is valid only when it benefits the par- 
ticular work unit involved. This clause plainly fails to meet that 
criterion. Te Union has failed to offer any reasons why these 
well-accepted criteria should not be applied in this instance. 
Therefore, as a general union signatory provision the Protective Wage 
Clause is without standing and must fall before the clear prohibitions 


of §8(e) of the Act. 
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